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TIME SPENT ON ADMINISTRATION business
with FirstWrap

Streamline

Ranked No.1 by advisers for 
overall platform satisfaction.

2011 Wealth Insights Service Level Survey 

FirstWrap is a full service wrap with fi rst class 
features, designed to give you greater control over 
your business and deliver outstanding service to 
your more sophisticated clients. With the recent 
proposed reforms to the fi nancial advice industry, it’s 
essential to work with a platform that will support 
you through this time of change, while offering 
greater effi ciency, control, value, choice and fl exibility.

When it comes to streamlining your business while 
adding value for your clients, you’ll soon see why 
FirstWrap is voted No.1 by advisers*. So give your 
business the winning edge by contacting us today.

Find out more about FirstWrap – contact your 
Business Development Manager, call 1300 769 619 
or visit colonialfi rststate.com.au/fi rstwrap

*Source: Wealth Insights 2011 Platform Service Level Report and survey of 867 aligned and non-aligned advisers, conducted Mar/Apr 2011. This is general information only and does 
not take into account any individual objectives, fi nancial situation or needs. Investors should consider the FirstWrap offer documents, available from your adviser and other relevant 
documents before making an investment decision. FirstWrap is operated by Avanteos Investments Limited ABN 20 096 259 979, AFSL 245531 (AIL). AIL is the Trustee of The Avanteos 
Superannuation Trust ABN 38 876 896 681. Colonial First State and AIL are owned ultimately by Commonwealth Bank of Australia ABN 48 123 123 124 through the Colonial First State 
group of companies. Commonwealth Bank of Australia and its subsidiaries do not guarantee performance or the repayment of capital of Colonial First State or AIL. CFS2025/FPC/FC
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I was interested to read a survey* recently showing consumer 
confidence had fallen in May, despite the Reserve Bank keeping 
interest rates on hold for the sixth month in a row. Confidence is 
reportedly at the lowest level recorded by this survey since June 2010. 

This has come amid lingering concerns for the state of the economy 

and a rising cost of living, with households reporting that their finances 

are in the worst state they’ve been in since July 2008, and nearly as 

dire as reported after the 1990s recession. 

With this sort of sentiment being felt by a significant portion of 

Australians, it is encouraging that our members are in the best position 

to provide assistance to people in their local communities. Higher 

standards, personalised advice, education about market movements, 

emotional support – these are the things that are vitally important to 

help clients make sense of their financial situation and to focus on the 

things within their control. 

Building higher standards to inspire trust and confidence in the 

community is a key part of what the FPA and its members do. Financial 

Planning Week (FP Week), now in its eleventh year, has been a great 

way of showcasing the expertise of our members to all Australians. 

Run as part of FP Week, ‘Ask an Expert’ is a successful online advisory 

service that gives every Australian the opportunity to access valuable 

financial advice from a qualified FPA practitioner member at no cost. 

Over 170 FPA practitioner members from across our 32 FPA Chapters 

are on board to answer questions through the service from 23 May until 

1 July 2011. Last year, 170 financial planners responded to a total of 

430 questions over a five-week period.

As a professional association, we will be measured by the work we do and 

the services we deliver. Some of our work is highly visible, but on the whole 

it’s about quiet and dedicated commitment to bring about the changes that 

will see our profession grow in strength and public stature over time.

Whether that be in preparing detailed submissions and policy positions 

on over 20 different government reviews and inquiries in the past 12 

months, or representing members on 11 different government and 

industry committees. Whether it is attending over 40 meetings with 

government, the regulator, the Opposition and other key stakeholders, 

or the backroom drafting and negotiation we engage in with Treasury 

on legislation and regulation that rolls out. Or whether it is our advocacy 

and lobbying efforts with the Minister, Shadow Minister, the Greens 

and the Independents on major areas of reform such as Future of 

Financial Advice, tax agent services, Stronger Super (Cooper), National 

Consumer Credit and enshrining the term financial planner, you can be 

confident the FPA is fighting hard for you and your clients, as well as to 

raise the community standing of members while leading the industry in 

transitioning to a profession. 

By now, you will have received your renewal notice for 2011/2012 

and I hope you will continue to support the transformational work 

and strategic direction of the New FPA. Production on the national 

consumer advertising and media campaign, which kicks off in the 

second half of this year, is underway and we will be keeping you up to 

date with its progress in the coming weeks. 

We continue to strive to improve the service and opportunities we 

offer our members wherever they live and work. Our National Member 

Roadshow visited each of our 32 Chapters around the country 

attracting a record 2100 attendees. We also held over 185 Chapter 

events, all around Australia, delivering tailored educational and 

networking opportunities. 

We have many new things planned for the 2011/2012 year and I 

encourage each of you to get involved in shaping the future direction of 

the FPA, whether that is through member consultations, Chapters, or 

our newly formed committees. Your input is vital to the success of the 

financial planning profession and we welcome your participation.

Mark Rantall CFP®

Chief Executive Officer
*Westpac-Melbourne Institute Index of Consumer Sentiment May 2011

BUILDING TRUST  
AND CONFIDENCE
Financial Planning Week 2011 provides an opportunity to reach 
out to your local community and showcase your expertise.

––  I hope you will continue to support the 
transformational work and strategic direction of 

the New FPA.
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People with asset test exempt 

(ATE) complying pensions within a 

self-managed superannuation fund 

(SMSF) or small APRA fund (SAF) 

will now have a choice between 

keeping the asset test exemption 

by restructuring into an equivalent 

ATE retail product or transferring 

into an asset-tested market-linked 

pension within their SMSF or SAF 

without penalty.

Minister for Families, Housing, 

Community Services and 

Indigenous Affairs, the Hon. Jenny 

Macklin MP, decided to change 

the permanent restructuring 

arrangements for complying 

pensions following the FPA’s 

representation on behalf of 

members. 

Many members had raised 

concerns with the FPA about 

the impact of the global 

financial crisis on clients of the 

Government’s policy when a 

complying lifetime pension of a 

SMSF failed the ‘high probability’ 

actuarial test as a result of 

the economic environment. In 

early 2009, the FPA secured 

temporary Ministerial relief from 

the penalties of failing the high 

probability test. 

The FPA also requested a 

permanent solution to the issue, 

which has now been granted 

by the Minister. However, the 

legislative change does not apply 

retrospectively for people who have 

already transferred out of their 

complying pensions.

Many complying lifetime pensions 

were commenced in SMSFs prior 

to a Government ban on the 

products from 1 January 2006. 

Advisers should discuss with 

their clients these new options for 

complying pensions, which are 

due to pass through Parliament by 

August 2011.

Rules change for complying pensions $10,000 grants: 
is your favourite 
charity eligible?
The Future2 Foundation launched 

its fifth round of annual Make the 

Difference! Grants last month and 

is calling 

on financial 

planners to 

support eligible 

applications 

from local 

charities that 

are giving disadvantaged young 

Australians a second chance and 

hope for a better future. For the 

guidelines and application form, 

check out the Future2 website at 

www.future2foundation.org.au. 

The Hon. Jenny 

Macklin MP 
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Leading financial services legal expert Richard 

St John has released a comprehensive report on 

issues surrounding compensation for investors in 

financial services products.

Forming part of the broader Future of Financial 

Advice (FOFA) reforms, the report, Review of 
compensation arrangements for consumers 
of financial services, was commissioned by 

the then-Minister for Financial Services, Chris 

Bowen, to review the costs, benefits, and 

need for a last resort compensation fund for 

investors. 

The paper initiates a consultation on specific 

questions around issues such as the current 

compensation arrangements, the insurance 

market, the Australian Securities and Investments 

Commission’s requirements for professional 

indemnity insurance, the process for claiming 

compensation, and premium and payout 

experiences.

The report supports the FPA’s long-held 

concerns about the inadequacy of the current 

professional indemnity insurance arrangements 

for compensation, and that a simple ‘last resort’ 

compensation fund is not the silver bullet solution. 

“An appropriate solution needs to take into account 

the industry’s concerns around compensation 

gaps arising from a failure to engage in adequate 

liability considerations,” FPA chief professional 

officer, Dr Deen Sanders, said. “The Government 

also needs to avoid the potential for an even 

worsening skewing of the market to adviser liability 

for all financial failures by ensuring consumer 

expectations are appropriately balanced with the 

complexity of multi-layered and inherently risk-

associated financial services products.”

The FPA held a consultation workshop with 

members to gain feedback before making a 

submission on the paper. 

Consumer compensation in the spotlight
Dr Deen Sanders,

FPA 

In the Budget on 10 May, the 

Federal Government announced a 

long-awaited move to allow excess 

superannuation contributions to be 

refunded, but the measure represents 

a lost opportunity to fix a problem 

facing many Australians, according to 

the FPA. 

Under the measures announced 

by the Government, from 1 July 

2011, individuals who breach the 

concessional contributions cap by up 

to $10,000 can request that these 

excess contributions be refunded to 

them. This refund will only apply for 

first-time breaches of the concessional 

caps. 

In effect, individuals will be able to take 

excess concessional contributions out 

of their superannuation fund and have 

them assessed at their marginal rate of 

tax, rather than incurring a potentially 

higher rate of excess contributions tax. 

However, what is not clear is whether 

individuals who have breached the cap 

before this measure commences will 

be eligible.

“While this reform is expected to reduce 

the number of occasions where the 

concessional contribution caps are 

exceeded and individuals penalised, 

the measure falls well short of delivering 

a solution for a very serious problem,” 

FPA CEO Mark Rantall CFP® said. 

“We believe the Government could 

have taken advantage of the strong 

economic position to embark 

on a more ambitious tax reform 

program and whilst the concessional 

contributions amendments are 

welcome, there needs to be a 

substantial rethink of how we engage 

Australians in contributing to a 

stronger, long-term retirement income 

position.”

The FPA has called on the Federal 

Government to remove the 46.5 per 

cent excess contributions tax penalty for 

non-concessional contributions and:

• Refund excess non-concessional 

contributions back to the taxpayer;

• Provide taxpayer with a warning and 

impose no monetary penalty if it is 

the taxpayer’s first break of the non-

concessional cap; and

• Impose a monetary penalty 

(administration fee) on the taxpayer if 

this is the second/third break of the 

non-concessional cap.

The FPA also does not support the 

introduction of a $500,000 account 

balance eligibility threshold for 

concessional contributions. Rather, the 

FPA has called for:

• The concessional contributions cap 

for people aged 50 and over to at least 

remain at $50,000 but indexed with 

inflation; and

• Removal of the Superannuation 

Guarantee (SG) from the concessional 

contribution limit.

The Government plans to 

complement the move with other 

reforms including the increase in 

the concessional caps for those over 

50 (with superannuation balances 

under $500,000) from 1 July 2012; 

the gradual increase in the SG rate 

to 12 per cent; and a new super 

contribution of up to $500 for low 

income earners.

“The FPA looks forward to continuing 

to work with the Federal Government 

and Treasury to ensure we achieve the 

most equitable outcome for both the 

financial planning profession and the 

retirement savings of all Australians,” 

Rantall said.

Measures to fix excess contributions fall short 

–– “There needs to be 
a substantial rethink 

of how we engage 
Australians...”

Mark Rantall CFP
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Platform providers have focused on 

helping planners run their businesses more 

efficiently in their development over the 

last year, according to the 2010 Investment 

Trends Platform Report. 

The report found that providers introduced 

a number of key innovations, including 

new features allowing planners to better 

manage client portfolios, transition more 

easily to a fee-for-service business model, 

communicate more easily with providers 

and navigate intuitively. 

Investment Trends analyst Recep 

Peker said this rapid development of 

new functionality is likely to continue as 

platforms move to address new planner 

needs. 

“Over the past few years, our industry 

research has identified portfolio 

management tools as a key gap in 

platforms’ service offering. But in 2010 

providers moved to close that gap,”  he 

said.

The types of functionality platform 

providers introduced to address this need 

included capabilities allowing the inclusion 

of a wider range of investments (including 

Separately Managed Accounts and term 

deposits) in model portfolios, bulk portfolio 

rebalancing including comprehensive alerts 

and exception management, and reporting 

of clients whose portfolios have moved 

outside preset tolerance limits. 

“Tools like these allow planners to manage 

multiple client portfolios very effectively. 

They are especially important given the 

FOFA reforms, with our research showing 

that around half of planners intend to look 

for platform cost savings in the future.”

Australian Securities and 

Investments Commission (ASIC) 

commissioner Greg Medcraft 

has been chosen by the Federal 

Government as the regulator’s next 

chairman. 

Treasurer Wayne Swan said Medcraft 

had been recommended to the 

Governor-General as the successor 

to outgoing chair Tony D’Aloisio. 

Medcraft joined ASIC in February 

2009 as commissioner with 

responsibility for the oversight of 

investment banking, investment 

managers, super funds and financial 

advisers. 

Swan said Medcraft is widely 

respected among financial markets, 

regulators and governments around 

the world after nearly 30 years’ 

experience at global investment bank 

Société Géneralé in Australia, Asia, 

Europe and the Americas, including 

key roles in securitisation and 

structured finance, and was highly 

regarded for his leadership as CEO of 

the Australian Securitisation Forum. 

“Mr Medcraft’s appointment for 

a term of five years will provide 

the continuity and experience our 

corporate regulator needs as it works 

with the government to implement 

global financial market reforms to 

build a more secure and competitive 

financial system in Australia,” Swan 

said. 

Medcraft appointed as  
next chairman of ASIC

THIRTY-FOUR TURBULENT YEARS OF STEADY RETURNS.
It’s hard to argue with the Perpetual Industrial Share Fund’s status as a ‘core’ fund. After all, it has a 34-year history 
and a track record of consistent returns above its benchmark*. With potential to provide tax-effective income and 
capital growth, it’s a fund designed to suit clients regardless of their stage in life. A proven way to help thrive through 
change as it happens.

SINCE 1886

MASTER CHANGE

Contact your Perpetual Account Executive or
phone us on 1800 062 725 to fi nd out more

www.perpetual.com.au/advisers/isf

This advertisement has been prepared by Perpetual Investment Management Limited (PIML) ABN 18 000 866 535, AFSL 234426. It is general information only and is not intended to provide you with fi nancial advice. The relevant 
product disclosure statement (PDS), issued by PIML and available from our website, should be considered before deciding whether to acquire or hold units in Perpetual’s Industrial Share Fund (ISF). Past performance is not indicative 
of future performance. *The ISF (now marketed as Perpetual’s Wealthfocus Investments Industrial Share Fund) was fi rst made publicly available in 1976 and its benchmark is the S&P/ASX 300 Industrials Accumulation Index.

Competition heats up in platform market



FP: Why restructure the committees?

DS: A change in our membership structure gives 

the opportunity to ensure we put the voice of 

practitioner members at the centre of committee 

relationships. 

Previously we had more than 200 members 

within committees and expert working groups. 

We wanted to streamline and simplify the 

committees so they are clearly representative of 

the FPA’s strategic direction, which is to focus on 

professionalism and member engagement. We 

now have nine sharply defined committees across 

a range of areas that members can engage with 

based on their interests and the capabilities they 

can bring to the FPA. 

FP: Who sets the direction of the committees and 
how do members become involved? 

DS: All of the committees of the FPA are designed 

to inform and support the Board’s strategic agenda, 

so the Board is responsible for identifying the Terms 

of Reference and Purposes of each committee, as 

well as then appointing the Chair who will guide the 

activities of committee members.

In a big step for the organisation, last month we 

opened up the entire committee structure for 

members to nominate themselves into and received 

a flood of applications from people willing to give 

their time and energy to their profession. 

While the initial composition of the new committees 

has now been formalised, we encourage members 

to continue to apply through the dedicated 

committee website link and identify an area of 

interest that they can bring unique expertise 

and capacity to. Committee membership grows 

and changes based on the particular challenges 

being faced, and we are always open to ideas and 

nominations when occasional gaps emerge in 

committee skill areas. 

FP: What is actually involved in participating in an 
FPA committee?

DS: Being part of an FPA committee can require 

quite a significant amount of work. This is often 

where ideas for the FPA are workshopped and road-

tested, so we expect members to give deep thought 

to the issues raised, because the consequences 

of a bad decision at a committee level can have 

widespread consequences for all members. 

FP: What about in terms of time?

DS: We expect people will attend between eight and 

12 meetings per year, of up to two hours at a time. 

There is also preparation for each meeting, which 

may be around two hours of reading as well as any 

action item responses that may be required, which 

can add another hour or so to the preparation. 

Beneath every committee there are also working 

groups, especially in areas where committees 

are trying to create new material or push new 

ideas forward. For example, in our policy and 

professionalism committees, people might be 

working on developing guidance for members on 

professional policy, writing new rules for professional 

practice or thinking about ways to improve the 

service delivery of the CFP® program. Realistically, 

people need to be aware that there could be around 

40 hours of work or more per year in being a 

committee member.

With that work though comes the positive 

opportunity to be involved in the future of 

your profession – you’re often participating in 

conversations on areas such as government policy 

before many in the market will see it, and we’re 

thinking about things well ahead of practice and 

application in the profession. So the consequence is 

a lot of dynamic and interesting conversations.

It’s also a great leadership and networking ground, 

where you get to work with other committed 

members who have also been prepared to give up 

their time for your profession.

FP: What are you doing to make the operation of the 
committees more transparent? 

DS: The Board is committed to ensuring that 

members get a clearer sense of how decisions are 

made. Even though there is always more interest 

than available places on committees, we still want 

to make sure that all members have the capacity 

to engage with the FPA through the activities of the 

committees. 

To facilitate this, we are planning to roll out a 

new range of committee services over the next 

12 months, including a dedicated section of the 

website where all members can view the agenda 

and minutes of the committees, seeing what’s 

happening in these groups. Through email and 

other forums, they’ll be able to engage directly with 

the committees and feed into their work.

At the heart of a strong profession is a community of 

dedicated individuals. We know that as a professional 

association we depend on the strength of our 

relationships with members, so we plan to make this 

a much more engaging exercise for everyone. It’s 

the members’ professional association, so everybody 

should get a chance to provide advice and to connect 

with the FPA in the way they want to connect.

The Committees section of the FPA website contains 
a copy of the FPA Board policy on committees. 

THE NEW FPA
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WORKING AT THE COALFACE
Much of the behind-the-scenes work of a professional association happens in its committees and working 
groups – and the FPA is no exception. Chief professional officer Dr Deen Sanders spoke to Freya Purnell 
about the revamping of the committee structure currently underway, and how it will provide new 
opportunities for members to engage.

––    “With that work comes the 
positive opportunity to be involved 

in the future of your profession...”
Dr Deen Sanders 
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ADDRESSING THE EXCESS

Caps on super contributions were brought in by 

the Howard Government to replace the reasonable 

benefit limits that applied to super funds and 

income streams prior to 1 July 2007. The rationale 

was that the Federal Government would lose out on 

tax revenue if they allowed people to put unlimited 

amounts of money into the superannuation system 

which was tax advantaged. Therefore there had 

to be limits on how much anybody could put 

into super and limit the loss of tax revenue to 

government coffers.

When this sort of dramatic change occurs, 

people need time to adjust. There are many 

people who are self-advised and not relying on an 

adviser or accountant for guidance. To date, over 

68,000 people have been caught exceeding the 

contribution limits – and the vast bulk of people 

would have done so innocently. 

Contributors on the top marginal tax rate who 

didn’t exceed their contribution limit by more than 

$150,000 (assuming bring-forward provisions 

couldn’t be invoked) wouldn’t have been any 

worse off from a tax viewpoint, as the excess 

contributions tax penalty of 31.5 per cent plus 

the 15 per cent contributions tax equals the top 

marginal tax rate of 46.5 per cent. It’s those 

earning less than $180,000 per annum who have 

been harshly dealt with.

Surely a sensible solution for first-time offenders 

would have been to return the monies with a 

letter of warning and a re-statement of the law. 

The fact that no mercy was shown indicates 

the Government was happy to pick up extra tax 

revenue from people who were trying to provide 

for their retirement and be less of a burden after 

leaving the workforce.

So the changes announced in the Federal Budget, 

if implemented, offer a solution to some of those 

who breach the rules from next financial year, 

but it does not offer any retrospective help for the 

people who exceeded their limits between the 

2007 and 2011 financial years. Relief should have 

been provided at least to first-time offenders during 

this four-year period as well. As no relief has been 

provided, it is clear the Government values the 

extra tax revenue it has collected.

The recent change to the contribution rules announced in the Federal 

Budget, while a step in the right direction, still fails to adequately address the 

problem of hard-working Australians being penalised excessively for making 

simple, unintentional mistakes. The draconian nature of this tax has been a 

revenue windfall for the Federal Government at the expense of people saving 

for their retirement. The recent amendment is flawed in that it only allows a 

person to take advantage of this rule once and the $10,000 is not indexed. 

To address this problem, where a concessional contribution cap has been 

exceeded, I would like to see the excess treated as a non-concessional 

contribution and the member should be taxed on that sum at their marginal 

tax rate, less the 15 per cent contributions tax. This would, in many cases, 

be significantly lower than the current excess contributions tax rate of 31.5 

per cent. In the event that the non-concessional cap is exceeded, the 

current excess contributions tax rate could be applied on that sum. These 

changes would have the added benefit of not deterring people from making 

future contributions.

In my view, the overall objective of the Federal Government with 

superannuation should be to ensure people save for their retirement, and to 

achieve this, the rules need to be simple, fair and clear to the majority of the 

population. With this objective in mind, I would have liked to see the original 

contribution caps being restored, with these being increased proportionately 

as a person gets older. For example, a person aged between 18 and 35 

years would have a lower limit than a person aged 35 to 50 years of age and 

this would in turn be lower than a person aged between 50 and 65 years. 

Contributions should be prohibited beyond 65 years of age.

In addition, given some of the horror stories I have read in the financial 

press, I would have liked to see a relief mechanism introduced for those who 

have breached the cap over the last three years. 

Daryl LaBrooy CFP®

Financial Adviser, Iris 

Financial Group 

(Licensee: Iris Financial 

Group)

 

 

Charles Badenach CFP®

Private Client Adviser and Principal, Shadforth 

Financial Group  

(Licensee: Shadforth Financial Group)

Q Do you think the Federal Government’s changes to tax on excess concessional 
super contributions will be sufficient to address this problem? If not, what do you 
think should have been done?

OPINION

––  When this sort of dramatic 
change occurs, people need time 

to adjust.



10 | financial planning | JUNE 2011 

Would you like to join our panel of FPA members willing to give their opinion on topical issues? Email editor@financialplanningmagazine.com.au to register your interest. 

The Federal Government’s May Budget did 

little more than add insult to injury with the 

announcement that it will unwind one (only) excess 

concessional superannuation contribution of no 

more than $10,000. What impact the refund 

of excess contributions will have on the non-

concessional contribution caps (NCCs) or the 

associated penalty tax for NCCs is not yet known.

To highlight just what is wrong with the excess 

contributions tax, in 2007/08 alone, the Federal 

Government’s tax take from this source was $100 

million. Given that most excess contributions are 

the result of reporting or other errors, this has been 

tantamount to stealing retirement savings.

Under the current anomalous system, the scope 

for error for ordinary Australian taxpayers remains 

high, as does the penalty tax, which can be up 

to 93 per cent. This penalty is an impost which is 

ridiculously at odds with the general interest charge 

applied to tax returns containing errors or omissions 

(and which can be amended within three years 

of lodgement), or at worst, illegal tax avoidance 

schemes under Part IV (a), for which the maximum 

tax penalty is a mere 46.5 per cent.

If we need to look for further irony, take the example 

of a highly paid professional on the top marginal 

tax rate of 46.5 per cent who directs $200,000 to 

super. The first $50,000 will attract tax at 15 per 

cent, with the excess contributions tax of 46.5 per 

cent on the next $150,000 becoming the penalty 

you have when you’re not having a penalty.

Fund earnings on the entire net amount will attract 

tax at just 15 per cent within super, plus tax-free 

status at pension phase, despite the member’s 

personal marginal tax rate of 46.5 per cent. That’s a 

real penalty for large contributions to super, isn’t it?

It’s hard to see how such a prospect discourages 

high net worth investors (around whom the current 

contribution caps and the excess contributions tax 

were supposedly designed) from directing large 

amounts to super.

Perhaps it’s time to revisit a lifetime superannuation 

benefit limit – say $1.5 million starting in 2013 

and increasing annually by CPI. It could even 

have an equitable refund mechanism for excess 

contributions once the target limit is reached (not 

just for the first $10,000 ever).

You could call that a reasonable benefits system! 

Simple super, really?

 

Theo Marinis CFP®

Financial Strategist, Marinis Financial Group 

(Licensee: Financial Strategies (SA) Pty Ltd)

This measure falls far short of providing an adequate solution to the problem of 

excess concessional contributions. 

With the introduction of this proposal, the Government is acknowledging that 

a problem exists but they seem to be reluctant to deal with the real issues. 

The measure announced in the Budget to allow a once-only refund of excess 

contributions of $10,000 or less is only a band-aid solution to a much larger 

problem.

There is no doubt that it is a step in the right direction and provides some 

relief where errors would otherwise lead to an excess penalty, but in most 

circumstances is not an adequate solution.

Despite well-intentioned planning strategies, factors such as a pay rise or the 

payment of bonuses throughout the year can increase the Superannuation 

Guarantee contributions beyond the original expectations and create an 

excess.

An alternative measure that I would have liked to see is to remove 

Superannuation Guarantee contributions from the concessional contribution 

cap so that consumers have full control over the amounts that count towards 

the cap. In addition, the cap limits should ideally be increased back up to the 

original $50,000 and $100,000 levels, with the $100,000 continuing to apply 

for all people over age 50.

It seems unfair to apply this measure on a prospective basis only – it will only 

apply if the excess is created from 1 July 2011. It should be backdated to 1 July 

2007 and rather than limiting the ability to claim a refund to situations where 

the excess is $10,000 or less, it should apply to the first $10,000 of excess 

concessional contributions. These two changes would create greater equity.

 

Louise Biti CFP®

Director, Strategy Steps

OPINION

––  This has been tantamount to 
stealing retirement savings.
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AUSTRALIAN EQUITIES 

WAITING FOR THE 
WIND TO CHANGE



Unexciting and underperforming seems to 
sum it up when it comes to the outlook for 
the Australian equities market. 

With plenty going on around the world, 

the Australian market is largely hostage 

to events occurring offshore – a situation 

unlikely to change any time soon.

Lonsec senior equities strategist, Bill 

Keenan, believes there is upside in the 

Australian market, but admits it is hard to 

see when this will re-emerge. “The outlook 

is reasonable. We seem to be going through 

growing pains at the moment but overall we 

are cautiously optimistic,” he said.

“The Australian market has been 

underperforming compared to the US 

market. The sharemarket looks six months 

ahead, so the second half may be better.”

Aviva Investors Australia head of equities, 

Glenn Hart, agrees the situation is 

uninspiring for investors and labels it an 

“unexciting outlook”.

“For the next six months we are in for 

a difficult period. This will be due to 

earnings growth and the high Australian 

dollar is adding to the negative picture,” 

he said.

“There is also concern about the Reserve 

Bank (RBA) increasing rates, the Budget and 

the impact of the expiry of the quantitative 

easing program in the US, as investors are 

unsure what this means for the market.

“The good news is the market is 

reasonably priced and has possibly priced 

in all the negative news. On the other side 

of this is we will have a cheaper market,” 

Hart said.

Keenan agrees there are several issues 

the market needs to deal with. “Bottom up 

it is solid and better than for some time, 

but top down it is only about the mining, 

agriculture and energy sectors.”

Hart believes investors need to be 

cautious, as the market is negotiating a 

tricky period, although he thinks there is 

cause for optimism – unless something 

unexpected happens. 

The market’s hesitance is highlighted by 

a lack of corporate activity, despite most 

companies having sound balance sheets. 

“We are likely to see more transactions 

when market confidence returns. The 

cheap valuations are likely to come into play 

in the six-month period after the current 

uncertainty has dissipated,” Hart said.

Taking a longer term perspective, the 

outlook for many Australian stocks is good, 

according to Tim Samway, institutional 

business director for Hyperion Asset 

Management.

“Things are not looking too bad over the 

next five years, but this is not the overall 

market. We see there are some risks in the 

market, especially in the small resources 

sector as this has had quite a run,” he 

explained.
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Despite Australia’s strong economic performance in 
comparison to the rest of the developed world, the local 
equity market is struggling under the influence of some 
difficult global trends. Janine Mace reports.
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Extrapolating from the macro view
At the moment, the key influences on the 

Australian market are all about the big 

picture rather than individual companies.

“The situation in Australia is mainly at a 

macro level – for example, taxes such as 

the carbon, mineral and flood levy – and 

the RBA’s monetary policy tightening bias,” 

Keenan said.

Samway agrees the market is 

being heavily influenced by outside 

developments. “A lot of the movement 

in the next year will be market noise 

or themes, rather than about the 

fundamentals of various companies.”

A significant factor in the local market is the 

performance disparity between different 

sectors, according to Fidelity’s portfolio 

manager, Australian equities, Kate Howitt.

“We will see a continuation of a two-speed 

economy, with one half – namely the 

resources sector – travelling more robustly. 

This is driven by macro and offshore 

considerations. The household and media 

sectors will be much more subdued,” she 

said.

Keenan agrees the divergence is 

influencing the Australian market. “Outside 

of the mining and energy sector, which 

makes up 38 per cent of the market, 

everything is quite soft.” 

Howitt believes the RBA is the link 

between the performance of the two parts. 

“It has clearly been accommodating the 

growth provided by the resources sector. 

Its intention is to keep the household 

sector subdued.”

Despite the RBA’s key role, Keenan is 

not convinced interest rates will continue 

to increase due to the “softness” in the 

Australian economy, instead expecting to 

see “the pressure points on the economy 

ease”.

According to Keenan, another important 

influence holding back the Australian 

market has been the spate of natural 

disasters, including the Queensland floods, 

New Zealand earthquake and Japanese 

earthquake and tsunami, leading to local 

underperformance.

“Australian companies are in very good 

shape in balance sheet terms and 

efficiency, but they are not generating 

growth at the moment,” he said.

Some sectors shine
Adding to the uncertain outlook are the 

problems flowing from strong appreciation 

of the local currency.

“The continuing high Australian dollar 

will have serious consequences for 

manufacturing in Australia, with wine, 

tourism and education also struggling,” 

Keenan said.

Howitt agrees the exchange rate is an issue 

for local companies. “An Australian dollar 

sell-off would be good news for Australian 

manufacturers and homebuilders with 

significant US dollar exposure, such as 

Boral,” she said.

“If this occurs, it would lead to a rotation 

away from the resources sector to companies 

with strong offshore business bases.”

Despite the difficulties, Samway believes 

Glenn Hart,  

Aviva Investors 

Australia

CONSTANTLY STRIVING FOR SIMPLE

AND EFFICIENT SMSF ACTUARIAL 

One working day turnaround on Account Based Pension Certificates - flat rate $160 + GST.

ABP Certificates can be obtained directly within BGL Simple Fund at the same price.

Call Andy O’Meagher on 1800 230 737 or visit act2.com.au for further information
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some local stocks remain attractive. 

“There is good value and a buying 

opportunity in the quality industrials 

where there is currently lots of doom and 

gloom,” he said, adding that even in the 

depressed retail sector, some internet 

retailers represent good long-term buys. 

“We have a good five-year outlook for 

internet retailers like Seek, Wotif and 

Carsales.com.au, as the market has not 

grasped the secular change occurring in 

these areas. These companies can look 

expensive on a one-year view, but if you 

take a five-year view, they look better 

value,” Samway said.

Howitt believes the retail sector’s prospects 

will recover in time. “The savings rate is 

high, so Australian consumers will at some 

point come back and unloved retail stocks 

will rise.” 

She is also upbeat about the outlook for 

energy stocks. “The rise in the oil price is 

good for energy stocks and our resource 

sector is now heavily skewed to gas. This 

is increasingly important in light of the 

Japanese disaster.”

One lingering concern is the potential for 

policy change.

“Regulatory risk has increased and there 

are policy announcements still overhanging 

lots of sectors. This is an issue for 

investors,” Howitt said. 

Big inf luences from offshore 
What is undisputed is that the Australian 

market is going through a period where 

global developments are highly significant.

According to Howitt, the market is at a 

really fascinating point. “For a long time 

the greatest influence on our market was 

the US economy and this is now shifting 

to China. But now the US is having a big 

impact on China and through that, there is 

an impact on us.”

Hart agrees offshore influences are very 

significant. “The health of the US economy 

Although there has been lots of talk about foreigners buying up Australian companies, 

investment experts are unimpressed.

“Fundamental interest in the Australian economy is reasonably low. If you believe 

in Asian growth then you would invest directly, but if you are a developed market 

believer you would invest in the US and Europe as you would get a better rebound if 

things pick up,” said Fidelity’s portfolio manager, Australian equities, Kate Howitt. “For 

fundamental investors, Australian stocks look fairly uninteresting.”

Aviva Investors Australia head of equities, Glenn Hart, agrees interest in Australian 

equities remains lacklustre, particularly given the local market’s heavy weighting to 

financial and resource companies.

“We have no Apple Corporations in Australia and international investors go elsewhere 

if they are looking for high growth companies. What we have are low cost, globally 

competitive miners,” he explained.

“Overseas investors come here when they want to punt resources, or when global 

growth is on, or the currency and commodity prices are going up.”

This explains much of the recent buying.

“Global investors are almost perpetually underweight Australian equities compared 

to their benchmark, so during the recent rally in the Australian dollar it will have 

massively hurt their performance and this may have led them to buy some shares so 

their performance was not as badly hurt,” Hart explained.

“If you look around, overseas investors are not really likely to help much in pushing up 

our market – especially with the currency at $1.10.”

Loose fiscal conditions in many developed markets have seen investors keen to 

take advantage of movements in the Australian dollar, according to Hart. “Overseas 

investors have been having a big crack at our currency rates and interest rates rather 

than our stocks.” 

Howitt agrees currency movements are a major influence on the market.

“Offshore investors in the Australian market are playing a momentum trade on the 

weakness of the US dollar. Most offshore investors are buying a basket of Australian 

stocks to get exposure to the Australian dollar,” she said.

Attractive companies or currency?
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is very important and is the key indication 

for measuring Australian stock values,” he 

said.

“The macroeconomic trend is also very 

important because a number of the 

issues that caused the GFC have not been 

resolved as yet.”

Top down influences will be critical in 

determining the performance of Australian 

equities in the next year, according to 

Keenan.

“We see the key trends as the continuing 

rise of emerging markets, with China and 

South-East Asia still being high growth 

economies. With the recovery in the US, 

we are seeing loose fiscal policy and 

the weak US dollar leading to strong 

commodity prices and inflation in Asia and 

political turmoil in the Middle East,” he 

said.

“Europe is the sideshow [currently] and will 

muddle through. China and the US are the 

big themes at the moment.”

Like most investment experts, Howitt 

believes the US QE2 program continues to 

be extremely important in determining the 

performance of the Australian market.

“What is happening in the US is the 

strongest trend. Australia was previously 

a beta economy and if global economies 

experienced growth conditions, it was good 

for the Australian market. However, last 

year the US weakness was stimulatory for 

the Australian market,” she explained. 

“QE2 led to an increase in the US dollar 

and inflation in the developing world, which 

led to an increase in commodity prices. 

This led to increased activity in the growing 

mining sector.”

With all these influences in play, Samway 

believes financial planners need to approach 

the Australian equity market cautiously. 

“They need to think about how they can 

actually make money for their clients,” he 

said.

“The Australian market is largely full of 

rubbish. Planners need to ask why you would 

buy a business if you get an 8 per cent 

return on equity when you can get 6 per cent 

in a government bond risk-free.” •

A measured investment approach for retirement.
Primarily designed for pre-retirees and retirees to help them 
maintain their quality of life in retirement, the highly-rated 
Tyndall Australian Share Income Fund is also suitable 
for other investors seeking a tax-effective income stream 
with the opportunity for stable long-term capital growth.

Managed by the skilled and experienced Tyndall Australian 
equities team, the award-winning Tyndall Australian 
Share Income Fund uses the same rigorous intrinsic value 
investment style and research approach they’ve successfully 
used over two decades.

For more information on the  
Tyndall Australian Share Income Fund  
visit www.tyndall.com.au/shareincome

The value of an investment can rise and fall and past performance is no guarantee of future performance. Any information contained in this advertisement has been prepared without taking into 
account an investor’s objectives, financial situation or needs. Investment decisions should be made on information contained in a current Australian Equities Product Disclosure Statement (PDS) 
and applications to invest will only be accepted if made on an application form attached to a current PDS available from Tyndall. The Responsible Entity of the Tyndall Australian Share Income 
Fund ARSN 133 980 819 is Tasman Asset Management Limited ABN 34 002 542 038 AFSL No 229 664 (trading as Tyndall Asset Management). ‘Tyndall’ means Tyndall Investment Management 
Limited ABN 99 003 376 252 AFSL No 237 563. 2253_FP

––    “Th e Australian market is 
largely full of rubbish.” 

Tim Samway



In April, ASIC released Consultation Paper 
153 Licensing: Training and assessment 
framework for financial advisers, which 
is intended to establish new educational 
(or at least examination) criteria for all 
advisers. 

A lift in the educational requirements
It’s no surprise to the many who have been 

concerned about the quality of education 

for new entrants under the current RG 

146 arrangements, but the proposals are 

far more wide-reaching than that. They 

represent a fundamental rethink of the type 

and level of education needed and the fact 

that the preferred assessment approach is 

through examinations.

Amongst a range of initial and ongoing 

requirements, ASIC has proposed that:

1. All new and existing financial advisers 

who provide Tier 1 personal and general 

advice would be required to pass a 

Financial Services Competency Certification 

(FSCC) exam to ensure they have the 

requisite competencies to perform their role 

(‘Entry Stage’); 

2. All new financial advisers following Entry 

Stage would be supervised by a supervisor 

(who has at least five years’ experience in 

the industry) for a minimum period of one 

year full-time or equivalent; 

3. All financial advisers would undertake a 

Knowledge Update Review every three years 

on changes to laws, market issues and new 

products; and 

4. Ongoing continuing professional 

development (CPD) requirements. 

FPA consults with industry on 
framework
On Tuesday 10 May, the FPA held a 

consultation workshop to discuss and 

debate, in depth, each of the questions 

underpinning ASIC’s proposed framework. 

Attendees were predominantly CFP® 

practitioner members but also included 

education representatives from commercial 

providers and within industry, as well as 

technical specialists from licensees.

Facilitated by FPA chief professional officer 

Dr Deen Sanders and general manager, 

government and policy relations, Dante 

De Gori, the robust discussion threw up 

a number of considerations to help the 

FPA develop a representative response to 

the examination proposals and to the 54 

questions raised in CP 153. 

The proposals are not easy to consider 

because at least in the initial instance they 

have to be assessed from two perspectives: 

how the requirements would impact new 

entrants to the financial planning profession, 

and how they would affect existing financial 

planners. 

The key considerations that guided the 

discussion included:

• Community standing of the profession 

– this included the influence that the 

behaviour of non-FPA members have on the 

community standing of the profession;

• Impact on planners;

• Influence on consumer protection; and

• Whether the proposals would achieve the 

Government’s stated objectives.

The entry level hurdle for everyone 
According to CP 153, ASIC is proposing 

to introduce a national FSCC exam for 
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TOWARDS A NEW 
TRAINING FRAMEWORK 
FOR FINANCIAL PLANNERS
The Australian Securities and Investments Commission (ASIC) has proposed a new 
training and assessment framework that will see everyone going back to the books and 
sitting exams. The FPA recently ran a consultative workshop with educators, planners 
and licensees to get their feedback on the ASIC proposals, and we’ve summarised the 
outcome of the discussions here.

––    The proposals... represent 
a fundamental rethink of the 

type and level of education 
needed. 
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all existing and new financial advisers, to 

assess a minimum standard of competency 

and provide a benchmark for training 

organisations. Under the proposal, any 

individual providing personal or general 

advice to retail clients on Tier 1 products 

would be required to undertake the 

examination, which would be module-based 

to match the adviser’s authorisations.

ASIC is also considering outsourcing the 

administration of the exam, and using 

exam committees – comprising education 

and competence experts, industry 

representatives, examination experts, 

education providers and members of the 

Advisory Panel on Standards and Ethics – to 

help formulate a pool of questions. 

What practitioners said
Practitioners were concerned about 

the relevance of an entry-level exam for 

experienced planners who operate and 

provide advice to clients at a level much 

higher than the proposed exam. They were 

also concerned about the impact on those 

practitioners nearing retirement age and 

whether this proposal, along with the Future 

of Financial Advice (FOFA) reforms more 

broadly, would result in many established 

planners exiting the industry early. 

Not surprisingly, practitioners were also 

concerned that an examination approach, 

which is designed to primarily measure 

knowledge, cannot discern professional 

duties and ethics, which is where most 

genuine advice failures occurred. 

Another general concern raised was the 

need for consistency across the various 

advice communities regulated under 

Corporations Act – for instance, how the 

requirements might differ for financial 

planners compared with stockbrokers, 

and the potential for entry-level regulated 

examinations to be misused in a 

promotional sense to compete against 

established professional designations such 

as the CFP certification. 

Specifically, there was concern that if 

ASIC is not very clear about how the FSCC 

label should be used, then it may further 

confuse consumers, lead to possible 

misrepresentation by some individuals 

providing advice, and adversely affect the 

community standing of financial planners 

and the profession.

What educators said
The education industry representatives were 

concerned that an examination is different 

to education – while an exam process can 

have merits in measuring knowledge, it is 

not always a sound measure of competence 

or the application of that knowledge. 

Educators raised the concern that the 

market could shift away from skill-building 

programs, and just as in overseas markets 

where this has occurred, we would see an 

explosion in exam preparation programs 

instead. 

Educators also raised issues about the 

relationship between education courses, 

current RG 146 requirements and the exam, 

and possible duplication. For example, 

would a national exam replace the need 

for an exam in the current RG 146 courses 

and other courses? Would this lead to 

people rejecting qualification programs and 

focusing on exam programs instead and 

how would this affect the long-term skill 

profile of financial planning?

What licensees said
Licensees had reservations about the 

cost involved with rolling out a mandatory 

national exam to all existing planners 

– not just because of the disruption to 

busy practices, but because the overseas 

experience is that the costs of preparing 

people for new licensing exams can lead to 

millions of dollars in education that doesn’t 

––    While an exam process 
can have merits in measuring 

knowledge, it is not aways a 
sound measure of competence. 



financial planning | JUNE 2011 | 21

necessarily target the issues raised by the 

Government. 

They also had concerns about how the 

examination approach would reflect the 

different product authorisations of individual  

advisers under the umbrella of a licensee, 

and also whether it would apply to individuals 

who provide general advice to clients on Tier 

1 products, such as customer service staff, 

and to other employees who are currently 

required to be RG 146 compliant, such as 

those who provide compliance or technical 

support to advisers. 

Other general comments
All attendees considered that the exam (if it 

were to be introduced) must be aligned to 

the RG 146 minimum requirement for entry 

level provision of advice. The accreditation 

received should also reflect the level of the 

examination, such as ‘Financial Adviser 

Entrance Exam’, and there should be 

limitations placed upon how those who pass 

the exam are permitted to hold themselves 

out to consumers. 

For example, a new entrant who is only 

RG 146 compliant should not be able to 

call themselves a ‘financial planner’ just 

because they pass the exam. This should 

be a term restricted to those who are 

subject to specific practice and professional 

obligations, not just an examination.

Attendees were united in their concerns 

about the cost implications of the proposed 

examination, in relation to examination 

Australian and New Zealand  
Institute of Insurance and Finance

FINANCIAL PLANNING 
QUALIFICATIONS TO 
SET YOU APART
ANZIIF’s courses are of the highest standards to ensure you get the knowledge and skills  
as well as the qualification that you need.

In a highly competitive industry in which standards of professionalism are increasingly 
emphasised, quality education can help to set you apart.

ANZIIF offers a range of financial planning educational solutions including RG 146 
Compliance, Diploma of Financial Planning and an Advanced Diploma of Financial Planning.

GET QUALIFIED, STAY RELEVANT. MAKE SURE YOU DON’T GET LEFT BEHIND. 

For all your financial planning educational needs, visit the ANZIIF website at  
www.theinstitute.com.au/fp.

Continued on p22 



EDUCATION

22 | financial planning | JUNE 2011 

and potential training fees, and the time, 

resources, recording and reporting costs.

Of most importance, attendees do not 

believe a requirement to pass an exam will 

achieve the Federal Government’s objective 

of ensuring participants have the “requisite 

competencies to perform their role”. 

The proposed Knowledge Update Review
ASIC is also considering requiring financial 

planners to complete a Knowledge Update 

Review within two years of completing the 

adviser certification and every three years 

thereafter. The intention seems to be that this 

would complement rather than replace CPD 

requirements, but the regulator is also seeking 

feedback on whether it needs to provide more 

guidance in RG 146 on these obligations. 

All workshop attendees were concerned about 

the proposed Knowledge Update Review 

examination, as the proposal did not account 

for the CPD requirements that exist under 

professional obligations and regulated licensee 

obligations (to ensure adviser competencies 

are maintained) under RG 146. 

There was also great concern about how 

the regulator (or any educator or licensee) 

would be able to keep constant pace with 

the changes in product, market, regulation 

and advice in a way that would allow a clear 

difference between the original qualifying 

exam and the update exam. There was 

a unanimous view that professional and 

licensee obligations and regular ongoing 

education through CPD were a far superior 

means of maintaining and assessing ongoing 

knowledge and competencies of an adviser 

than the proposed review examination.

Practitioners were also concerned that an 

exam update would lead to the devaluing of 

CPD and professional obligations, further 

eroding the professional standing of CFPs 

and professional practitioners who pride 

themselves on being ‘continuously’ updated, 

not just doing a crash course every two or 

three years. 

The workshop attendees were all agreed 

that the only way any of the ongoing 

proposals might work effectively was if there 
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was recognition of the difference between 

professional participants and others in the 

marketplace, so perhaps FPA members with 

audited evidence of CPD could be exempted 

from the Knowledge Update Review, while 

others who were unwilling or unable to meet 

overarching professional obligations could 

satisfy their legal requirements through an 

exam.

Supervision requirements
The proposed framework includes a 

mandatory monitoring and supervision 

period of 12 months for new advisers, 

following completion of the adviser 

certification requirement, with all written 

advice required to be vetted and signed 

off by a supervisor before the advice is 

provided to the client. 

What practitioners said
Practitioners were concerned that requiring 

one-on-one supervision by an experienced 

adviser may impact on service delivery for 

clients and profitability because essentially 

two financial planning resources would be 

tied up, as distinct from the current ratio of 

planners to compliance resources. 

While merit was given to the potential 

mentoring benefits of this proposal, it is not 

always practical for a practising practitioner 

to fulfil the supervisor role, especially where 

the practice does not have multiple planners 

or availability.

What licensees said
Licensees questioned how the proposed 

supervisory requirements differed from the 

current licensee requirements, as this was 

unclear. It was felt that vetting of Statements of 

Advice (SOAs) and oral advice, as proposed, 

is currently and adequately undertaken by 

licensees, and questioned the cost and 

resource implications of requiring this to be 

done by a practitioner on a one-on-one basis. 

It was felt that regulation around supervision 

should be flexible and the licensee should 

be permitted to identify the most appropriate 

person to supervise each new entrant.

Other general comments
CP 153 was unclear as to how the 

supervision of a new entrant is to be 

performed, and who is permitted to conduct 

the supervision. The group discussed the 

implications if a one-on-one supervisory 

relationship between a planner and new 

entrant was required, as well as the 

proposed requirement to vet SOAs. There 

was concern as to whether some smaller 

practices would have the capacity to provide 

one-on-one supervision of this nature, and 

the implications for these businesses.

Ongoing CPD requirements
All attendees were unanimous in their views 

that ongoing CPD obligations are adequately 

set and for FPA members, monitored through 

renewal obligations and audit as well as by 

licensees. Therefore it was felt that it should 

not become mandatory under regulation, 

unless recognition of the difference between 

professional participants and others was 

made.

Transition period
There was general concern by all attendees 

about the transition period for the exam, 

which is proposed to be introduced by 

1 July 2012, prior to the changes being 

implemented under the FOFA reforms.

Next steps
The FPA is currently in the process of 

developing its policy position in response 

to ASIC’s proposals, and the input 

provided by the workshop attendees will 

significantly contribute to FPA’s submission. 

The FPA greatly appreciates the time 

and contribution made by all those who 

attended the consultation workshop. •

FPA members are encouraged to provide 
feedback on CP 153 to ASIC on an individual 
basis, by emailing helen.carroll@asic.gov.au. 

––    Requiring one-on-one 
supervision may impact on 

service delivery for clients and 
profitability. 
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The Anti-Detriment Payment (ADP) is 
a legacy of reforms to superannuation 
which became effective on 1 July 1988. 
Since the Simpler Super reforms, the 
legislation surrounding this payment 
can be found in section 295-485 of the 
Income Tax Assessment Act (ITAA) 1997.

The purpose of this payment is to 

refund contributions tax upon death and 

effectively increase the superannuation 

death benefit available to dependant 

beneficiaries.1

It is important to note that this payment 

can only be made if the financial 

institution providing the superannuation 

account actually elects to make the 

payment and they are under no legal 

obligation to do so. In the past, very few 

funds would do so and given that the 

implications of section 295-485 (formerly 

section 279D of ITAA36) were generally 

unknown, investors did not demand it.

Over the past few years, knowledge of 

the ADP has gained momentum. The 

benefit of this payment to clients is 

starting to come to the forefront of the 

minds of professional planners who are 

now more actively seeking ways to add 

value for clients. Moreover, the ADP can 

be significant, and advisers who do not 

inform clients of the availability of this 

payment run the risk of litigation.

The purpose of this article is to 

consider some of the practical issues 

relating to the ADP. In addition, some 

of the key considerations are also 

examined, including the interaction 

between the definition of dependency 

under tax and superannuation law 

and whether or not implementation of 

the recontribution strategy should be 

avoided given the resultant negative 

impact on the ADP.

Practical application of the Anti-
Detriment provisions
The difficulty with the application of 

this section is identifying the amount of 

contributions an individual has paid prior 

to their death. Given that the client may 

have had a number of superannuation 

funds during their working life, it is often 

impossible to calculate the amount of 

contributions tax paid.

Where the actual amount of contributions 

tax paid cannot be ascertained, a 

formula is available to calculate the ADP.

Formula for calculating payment
ATO ID 2007/219 provided an alternative 

formula which could be used to calculate 

the ADP:

(0.15 x P) x C 
R – (0.15 x P) 

Where:

•  R is the total number of days in the 

eligible service period that occurred 

after 30 June 1983.

•  P is the number of days in R after 30 

June 1988.

•  C is the taxable component of the 

super death benefit. Generally 

speaking, any insurance payout 

allocated to this component is 

excluded.

Case study 1
Assumptions:

•  Jim (date of birth: 1 July 1955) passes 

away on 1 July 2010 at the age of 55.

•  His superannuation benefits total 

$500,000, of which $200,000 forms 

the tax-free component.

•  His eligible service date is 1 July 1985.

Using the above formula, the ADP is as 

follows:

=           0.15 x 8036        x $300,000

     9132 – (0.15 x 8036)

= 1205.4  X $300,000

   7926.6

= $45,621

Therefore, the superannuation death 

benefit paid from Jim’s superannuation 

account to his dependants is $545,621 – 

this comprises his original superannuation 

account value and the ADP. Note that 

the payment will form part of the taxable 

component of the death benefit.

Recoupment via tax deduction
Once the superannuation fund has 

increased the superannuation death 

benefit via the ADP, it must then claim 

a tax deduction. The effect of the tax 

deduction is to refund the amount paid 

to the superannuation provided.

The tax deduction is calculated as follows:

ADP ÷ 15 per cent

The deduction claimed must be grossed 

up by the superannuation tax rate (15 

per cent) so that the reduction in tax 

payable by the superannuation fund is 

equivalent to the ADP.

Taking case study 1 a step further, the 

superannuation fund would claim a 

deduction of $304,140 ($45,621 ÷ 15 

per cent).

Considerations
There are several issues from a 

regulatory and practical perspective 
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which impact on the ability of a 

superannuation fund to increase 

the death benefit paid via the ADP. 

Moreover, certain strategies may impact 

on the ADP ultimately paid.

Nominated beneficiaries
The ADP is only paid to the extent that 

the beneficiaries of the death benefit 

are dependants as defined in section 

295-485(1)(a). The following classes of 

beneficiaries are defined as dependant 

in this section of the act:

•  Spouse;

•  Former spouse; or

•  Child. 

If the death benefit is paid via the 

deceased’s estate, the ADP is 

determined based on the ultimate 

recipients of the death benefit as 

directed by the Will. If the beneficiaries 

are dependants consistent with the 

above definition, then the ADP may be 

payable.

Please note, this definition differs 

from the more widely known tax and 

superannuation definitions of dependant 

(refer Table 1 below). For example, 

financial dependency does not, of itself, 

result in a beneficiary being classified as 

dependant for the purposes of the ADP.

Accordingly, if the client does not have 

beneficiaries who satisfy this definition, 

the ADP is an irrelevant consideration.

Recontribution strategy
This strategy is commonly applied to 

either reduce the tax payable on a 

superannuation income stream or to 

potentially enhance the death benefit 

paid to beneficiaries. However, where it 

is necessary to use the formula noted 

above (refer section 2.1) to calculate 

the ADP, the recontribution strategy will 

negatively impact on the final ADP paid.

The important point to note is that at 

the time a recontribution strategy is 

implemented, the client’s position at 

death is unknown. Even if they have 

a dependant beneficiary today, will 

they have one at death? Complicating 

the issue is the variety of definitions 

of dependant.2 Accordingly, the 

consideration of these issues relating to 

the recontribution strategy and ADP may 

occur many years prior to death which 

creating uncertainty.

Please note, this paper only considers 

the impact of the recontribution strategy 

on the possible ADP upon death. This 

is only one consideration as to whether 

this strategy should be implemented and 

other issues may need to be considered 

(that is, complexity, costs vs. benefits 

and so on) depending on the client’s 

circumstances.

Comparison of dependency definition
The comparative definitions of 

dependant are summarised below.

In general terms, tax on death benefits and 

eligibility for the ADP are mutually exclusive. 

That is, a super death benefit increased by 

the ADP will not be subject to lump sum 

tax upon being paid to a tax dependant. 

However, if the beneficiary is a child, the 

ADP may be available (as the child’s age 

is irrelevant) but if the child is over 18, the 

death benefit will be subject to tax.

Impact on ADP 
A critical aspect of the formula in 

section 2.1 is that it is based on the 

taxable component of the death benefit 

(excluding any insurance payout). In 

short, the greater the taxable component, 

the greater the potential ADP.

Referring back to the example in 

section 2.1, let’s assume that Jim had 

implemented a recontribution strategy to 

potentially reduce the tax on the death 

benefit that passed to his dependants. 

Jim cashes out and recontributes 

                    With recontribution strategy                         No recontribution strategy
Component  Tax Component  Tax
Taxable component $30,000 $4,950 Taxable component $300,000 $49,500

Tax-free component $470,000 Nil Tax-free component $200,000 Nil

Total $500,000 $4,950 Total $500,000 $49,500

Table 2: Impact on death benefit tax

 Tax dependant SISA dependant ADP dependant
 section 302-195;  section 10 & 10A section 295-485 
 302-200 SISA93
 ITAA97 
Spouse Yes Yes Yes

Former spouse Yes No Yes

Child (incl. adopted or step-child) Under 18 only Yes Yes

Interdependent relationship Yes Yes No

Financial dependant Yes No No

Table 1: Definition of dependant

Continued on p26
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$450,000 with the strategy increasing his tax-

free component to $470,000. As a result of the 

strategy, at death the potential ADP will reduce 

from $45,621 to $4562, assuming he has an ADP 

dependant. Therefore this strategy has reduced 

the ADP by $41,059.

However, what would be the benefit to Jim’s 

beneficiaries, assuming they were not tax (or ADP) 

dependants at the time of his death? In this situation, 

the ADP is irrelevant, however the impact of the tax on 

the death benefit can be seen in Table 2 (page 25).

The recontribution strategy has reduced the tax 

on the death benefit by $44,550. In summary, the 

recontribution strategy has reduced the potential 

ADP by $41,059, while reducing the potential tax 

payable on the death benefit by $44,550. 

Recontribution vs. not recontributing
This issue needs to be considered from the 

perspective of the net benefit received by 

beneficiaries in the various scenarios. The 

scenarios are listed in Table 3 and are based on the 

information provided above for case study 1.

Please note the impact of whether a beneficiary is 

a SISA dependant or otherwise is irrelevant. This 

dependency definition does not directly impact 

the tax outcome and merely aims to determine the 

trustee’s obligation to adhere to the deceased’s 

beneficiary nomination.

Table 3 highlights that in this example, the 

recontribution strategy may be the most prudent 

course of action, as the impact of not undertaking 

this strategy appears to be more severe. For 

example, the worst case scenario if a recontribution 

strategy is not implemented is $450,500. This 

compares to a worst case scenario of $495,050 if 

the recontribution strategy is implemented.

Moreover, there is an increased chance of a client 

having non-dependant beneficiaries at death, given 

the narrow definition of a tax dependant. Given 

that one of the objectives of the recontribution 

strategy is to minimise tax on death benefits paid 

to non-dependants, this adds further weight to the 

Scenario Net benefit
Recontribution strategy 

Non-dependant tax and ADP beneficiary $495,050

Non-dependant tax and dependant ADP beneficiary $498,859

Dependant tax and ADP beneficiary $504,562

Dependant tax and non-dependant ADP beneficiary $500,000

No recontribution strategy 

Non-dependant tax and ADP beneficiary $450,500

Non-dependant tax and dependant ADP beneficiary $488,594

Dependant tax and ADP beneficiary $545,621

Dependant tax and non-dependant ADP beneficiary $500,000

Table 3: Net death benefit in various scenarios
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recontribution strategy being the most prudent 

course of action.

Does the client have a tax dependant?
Case study 1 takes a quantitative approach to 

determine a prudent course of action. This is 

naturally one course of action amongst several. 

Another option, particularly where the client has a 

tax dependant, is to delay the implementation of 

the recontribution strategy. Clearly from Table 3, it 

can be seen that the death benefit paid, where the 

beneficiary is a tax dependant, is highest where the 

recontribution strategy is not undertaken.

Consequently if Jim is married or otherwise has a 

tax dependant, the recontribution strategy may not 

be an appropriate strategy. This is particularly so as 

Jim is 55 and has a number of years of being able 

to contribute to superannuation without having to 

satisfy the work test.

If the recontribution strategy is not recommended to 

Jim, his situation will need to be reviewed annually, 

particularly as he gets closer to 65. Even if Jim 

satisfies the work test after age 65, his capacity to 

recontribute will diminish. In these circumstances, 

the implementation of the recontribution strategy 

should be reviewed to ascertain whether it is 

appropriate to do so. 

Note that even if Jim does not have a tax 

dependant, the possibility of him having a 

dependant at death should be considered. He could 

remarry or enter into a de facto relationship.

Terminal illness
As has been noted, uncertainty generally exists as to 

the dependency status of the client’s beneficiaries in 

the future. However, this uncertainty is significantly 

reduced, if not eliminated, if a person is suffering 

from a terminal illness.

In this situation, a more objective decision can be 

made regarding the appropriate strategy.

For example, what would be the outcome if Jim was 

suffering from a terminal illness and was given a few 

months to live? Referring to Table 3, if Jim did not 

have tax dependant beneficiaries, it would generally 

be advisable to undertake a recontribution strategy. 

The reverse is true if Jim did have tax dependant 

beneficiaries.

As always, the individual circumstances of the client 

must prevail.

Pension phase
There is some conjecture regarding whether the 

ADP is paid when a client has converted their 

superannuation to pension phase. This is a common 

misconception.

The ADP can be made provided the death benefit 

is paid as a lump sum. Accordingly, whether that 

lump sum originates from the accumulation phase 

or pension phase is irrelevant. However, the ADP 

cannot be made where the dependant beneficiary 

receives the superannuation death benefit as an 

income stream.

Self-managed superannuation funds (SMSFs)
SMSFs face a practical problem in making the 

payment if they have inadequate reserves to fund 

the payment, and it is generally not possible to 

reduce another member’s benefit.3 Moreover, even 

if the SMSF can make the payment, recouping the 

payment could take many years due to the size of 

the deduction if there is a lack of taxable income 

against which to offset the deduction.

If the deduction cannot be offset in the year the 

payment is made, it needs to be carried forward 

to offset against future income. The longer the 

time period over which the full deduction is 

claimed, the lower the present value benefit of the 

deduction.

In a practical sense, it may be very difficult for an 

SMSF with multiple members to increase a super 

death benefit via the ADP and it may be impossible 

to do so for a single member fund.

Summary
The Anti-Detriment Payment has existed for many 

years, however it has only been in recent times 

that the implications of the ADP have started to 

be seriously considered. This has resulted in the 

potential adverse consequences of the recontribution 

strategy on the payment being considered.

When considering these strategies, the issue of 

certainty must be considered. Advice is being 

provided on possible situations which are many 

years into the future. Thus prudence in this area is 

important as it is often very difficult to anticipate the 

situation of the client, and their beneficiaries, on the 

client’s death.

As always, the appropriate strategy for the client will 

depend on their personal circumstances, however a 

framework for decision-making is always useful. •

Frank Camilleri is national technical manager, 
Shadforth Financial Group. 

Footnotes
1. The definition of dependant, within section 295-
485 of ITAA97, differs from the tax and SIS definition 
of dependant as commonly understood – refer to 
section ‘Nominated Beneficiaries’. 
2. A child of any age is a dependant for SISA and 
ADP purposes; however, only a child under the age 
of 18 is dependant for tax purposes. Also, a financial 
dependant may be a SISA and tax dependant, but 
not a beneficiary for ADP purposes. 
3. SIS Regulation 13.16(1) prohibits the reduction 
of a member’s benefit without their consent. While 
there is a very specific exception, this is of little value 
unless one or more of the other members have 
made significant salary sacrifice contributions.

1. In what circumstances may an 
Anti-Detriment Payment (ADP) 
generally be made?
a. Where a death benefit is paid as 

an income stream to the deceased’s 

spouse.

b. Where a lump sum death benefit 

is paid, from accumulation phase, to 

the deceased’s adult child. 

c. Where a reversionary pension is 

paid to the deceased’s spouse.

d. The ADP is paid in all 

circumstances where a death benefit 

is paid.

2. Implementing a recontribution 
strategy will generally…
a. Increase the ADP where payable.

b. Reduce the ADP where payable.

c. Have no impact on the ADP.

d. None of the above.

3. What component of the death 
benefit will the ADP form part of?
a. The tax-free component. 

b. The unpreserved component.

c. The preserved component.

d. The taxable component.

4. Which of the following is a 
dependant for the purposes of the 
ADP?
a. Child under 18 only (not adult child).

b. A financial dependent.

c. Former spouse.

d. Adult child only (not child under 18).

Questions
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Over the past six months, we have noticed 
an alarming trend where the Australian 
Taxation Office (ATO) is targeting 
financial planners to obtain confidential 
information about their clients, because 
the information they hold usually concerns 
tax-effective wealth creation strategies. 
Unlike lawyers, the information given 
to financial planners and the advice 
that they provide is not protected and 
can be compulsorily acquired by the 
ATO pursuant to a notice under section 
264 (264 Notice) of the Income Tax 
Assessment Act 1936 (ITAA36). 

As a financial planner, you need to 

consider the following questions when 

your client is being audited by the ATO:

1. What happens when a 264 Notice is 

served?

2. What rights do you have in recorded 

interviews conducted by the ATO 

pursuant to a 264 Notice?

3. Can anything that is said during the 

audit interview be used to prove criminal 

charges of tax fraud?

4. Is it possible to make disclosures to the 

ATO and still be protected from criminal 

action?

5. What are the consequences of giving 

false or misleading answers to ATO 

auditors during an interview (or at any 

other time)?

264 Notices: when you are served
A 264 Notice creates a legally enforceable 

obligation on the entity that it is addressed 

to. That obligation is to provide the 

Commissioner with any information he 

requires about any taxpayer, attend 

a recorded interview, and take an 

oath or affirmation at that interview. 

Consequently, the 264 Notice is required 

to be served on the addressee similarly 

to other legal process because there are 

criminal consequences that may arise.

The first thing to do is seek legal advice 

about challenging the 264 Notice in the 

Federal Court. Your legal advisers can 

seek interim relief pending the outcome of 

any formal challenge.1 Such action can, at 

the very least, buy you or your client time 

to get things in order.

When considering a challenge, the first 

issue is that the 264 Notice must specify 

the documents sought with particularity. 

Further, the 264 Notice must show the 

Commissioner’s entitlement to obtain 

the documents.2 This means that the 

264 Notice is required to specify the 

documents or classes of documents 

that the Commissioner wants, and 

demonstrate how those documents relate 

to carrying out any purpose of the taxation 

legislation.3

The second issue is that the 264 

Notice provides the addressee with a 

reasonable time for compliance. That 

is considered on a case by case basis 

through an objective assessment of the 

circumstances.

A 264 Notice requiring attendance of 

a person for an examination by the 

Commissioner must specify the time 

and place and must be reasonable, 

considering the ability of the addressee to 

comply with the requirements.4

A reasonable time for the production of 

books and records depends on the issues 

between the parties prior to the 264 

Notice being served and the compliance 

burden on the addressee.5

The 264 Notice must relate to the ‘income 

or assessment’ of a person who is or may 

be subject to Australian income tax.6

The obvious documents are the books 

and records of your business. However, 

it does not extend to legal opinions 

obtained by a taxpayer to structure 

their tax affairs, which is subject to 

claims of legal professional privilege 

(LPP).7 LPP is a rule of evidence 

protecting legal advice provided to a 

taxpayer from being produced to the 

ATO or to a court without the taxpayer 

waiving that right.8 Unfortunately, LPP 

applies exclusively to legal advice 

and does not apply to financial or 

accounting advice.

A 264 Notice can require practitioners 

to identify the clients of the firm during a 

specified time, based on nothing more 

than an assertion that the firm is engaged 

in ‘aggressive tax planning’.9

The 264 Notice can even seek 

information from practitioners about the 

existence or prevalence of a particular 

arrangement or scheme which has 

implications under the ITAA36, rather 

than whether a particular taxpayer 

participates in the arrangement or 

scheme.10

Your rights in interviews with the 
ATO
The 264 Notice creates a positive legal 

obligation on the recipient to do that 

which is required in the notice. Failure to 

comply with the 264 Notice often results 

in criminal prosecution.11

The case law shows that for prescribed 

taxation offences, the word ‘fails’ means 

‘omits’ or ‘does not’. This is not a fault 

‘element, meaning the ATO can prove 

the failure of the defendant by way of 

averment.12 Therefore, if you are served 

with a 264 Notice to attend for an 

interview or provide the Commissioner 

with any information, you have no option 

but to do so.

The ATO attacks: Section 264 
Notices and audit interview traps
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When you appear at the interview, the first 

thing the Commissioner may require you 

to do is to take an oath or affirmation. If 

you refuse or fail to do so, you are guilty of 

an offence13, which is an offence of strict 

liability and there is no defence that you 

can raise.

You have to answer all questions asked 

in an interview pursuant to a 264 Notice 

for two reasons. The first is that a 264 

Notice abrogates the common law right 

to privilege against self-incrimination.14 

That means you cannot refuse to answer 

a question on grounds that you might 

incriminate yourself.

The second reason is that it is an offence 

of strict liability to fail or refuse to answer 

any question that you are required to 

answer pursuant to a taxation law.15 It 

is useful to seek legal advice from a 

specialist lawyer in this area, because you 

are still guilty of an offence even if you 

refuse to answer based on incorrect legal 

advice.16

The situation in a voluntary audit interview 

with the ATO is somewhat different. 

The main difference is that a voluntary 

interview is conducted by the taxpayer 

agreeing to attend and not as a result 

of any requirement of a taxation law. 

Therefore, the prescribed offences 

described above do not apply.

Audit interviews and criminal 
charges of tax fraud
Under the relevant Commonwealth, State 

and Territory legislation, the ATO auditors 

are not under any statutory obligation 

to caution a person prior to conducting 

an interview because auditors do not 

possess the power of arrest.17

For that reason, any admissions made 

in the interview cannot be challenged 

on the basis that they were obtained 

illegally. Even if the admissions are 

challenged on the grounds that they were 

obtained illegally, due to the lack of a 

formal caution, such an argument can be 

countered by reference to the case law.18

The next essential question is whether 

any admissions made in an interview 

are voluntary. The default position is that 

admissions are presumed to have been 

made voluntarily unless anything suggests 

otherwise.19 In the context of admissions, 

‘voluntary’ means that the statements 

were made in the exercise of a free 

choice to speak or be silent.20 However, 

the answers to questions may be ruled 

involuntary where the person giving 

them lacked the understanding that the 

questions did not have to be answered.

The courts have held that it is not 

necessary for the ATO auditors to 

caution the accused for the interviews 

to be admissible, where the interview is 

conducted for the purpose of gathering 

information relevant to a compliance 

issue.22 Even though the auditors may 

suspect the taxpayer is involved in a 

taxation offence, it is material that at the 

relevant time the ATO auditors did not 

believe there was sufficient evidence to 

establish the commission of an offence.

Is it possible to make disclosures to the 

ATO and still be protected from criminal 

action? The answer varies depending on 

the activity undertaken by the taxpayer, 

the extent of disclosures made to the ATO 

and at what stage of the investigations 

that disclosure is made. 

The best time to make voluntary 

disclosures to the ATO is before they 

have started looking into your affairs. 

However, the majority of taxpayers that 

are either aware of errors in their past 

taxation disclosures, or are systematically 

misleading the ATO, are unwilling to stick 

their head out for fear of triggering a wider 

investigation.

Protection from potential criminal action 

varies from voluntary to compulsory 

interviews.

Voluntary interviews
When attending an audit interview 

voluntarily, it is difficult to rebut assertions 

that answers given are voluntary 

and thereby admissible in criminal 

proceedings. Importantly, you are under 

no obligation to answer questions if 

attendance is not compelled.

There are two main advantages to making 

full and frank disclosures during the audit 

stage. Firstly, the taxpayer moves down 

the ATO’s compliance pyramid from being 

a compliance risk to a compliant taxpayer. 

The consequence of this action is to save 

the ATO time and money in finding out 

information provided by the taxpayer 

during the interview. The gesture of good 

faith by the taxpayer generally results in 

remission or partial remission of penalties 

imposed on the previously unreported 

tax. However, there is no escaping the tax 

debt and general interest charges.

Secondly, where all the information 

comes to light at the instigation of the 

taxpayer and the debt is repaid, the 

ATO is less likely to pursue criminal 

charges. In most cases where criminal 

proceedings follow from an audit, the 

auditors uncovered the deception and 

referred the matter to the Serious Non-

Compliance Teams of the ATO.

Where your client tells you they may have 

committed fraud, it is often best to turn 

a proposed voluntary interview into a 

compulsory one by informing the auditors 

your client does not wish to attend unless 

they are compelled. Generally, such 

advice prompts a 264 Notice being 

issued.

Compulsory interviews
A compulsory interview pursuant to a 

264 Notice makes it an offence for the 

taxpayer to refuse or fail to answer any 

questions asked by the auditors. By 

removing the taxpayer’s right to refuse 

to answer questions on the basis that 

they might incriminate themselves, an 

opportunity exists for taxpayers to turn 

a compliance corner while ensuring the 

interview can only be used to assess their 

tax liability or to prove an act of perjury at 

some later stage. 

At common law, privilege against self-

incrimination is a right attributed to 

every individual which the High Court 

Continued on p30
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will not revoke unless the legislature explicitly 

does so.23 It has been held that 264 Notices 

in combination with the prescribed taxation 

offences explicitly remove that privilege during 

investigations.24

To protect the taxpayer’s interests during 

compulsory interviews, they should claim the 

privilege before answering each and every 

question which they think may incriminate them. 

In doing so, the taxpayer creates a potential 

win-win situation for them and the ATO. The 

ATO benefits from disclosure of the full extent of 

outstanding liabilities and the taxpayer benefits 

by ensuring that admissions cannot be used in 

criminal proceedings.

Should the ATO wish to investigate further, they 

must commit significant resources to prove 

deceptive conduct. Often investigations are not 

pursued where the likelihood of recovering the 

outstanding liability is high, unless the taxpayer 

is a repeat offender.

Consequences of giving false and 
misleading information
Depending on the objective seriousness of the 

false or misleading answers and the amount of 

tax that was or would have been avoided, the 

consequences range from a fine of up to $2000 

to up to 10 years in prison. The offences can 

be categorised into Tax Admin offences and 

Criminal Code offences.25

The relevant Tax Admin offences are sections 

8K and 8N – making a false or misleading 

statement and doing so recklessly.26 With both 

offences, the truth of the statement is objectively 

assessed. The taxpayer need not know that it is 

in fact false. However, it is a defence where the 

person making a statement holds an honest and 

reasonable yet mistaken belief in the truth of a 

matter. The maximum penalty for each offence 

is a relatively small fine. However, when sections 

8J and 8S are applied, the penalties skyrocket.

Sections 8J and 8S deem the first offence on 

the charge sheet is a prior offence for sentencing 

purposes. That means if a taxpayer gives five 

false answers in an interview, even though all 

the offences occurred in the same interview, the 

four subsequent offences incur higher penalties 

and in the case of section 8N, imprisonment is 

possible.

To rub salt into the wounds, where a person 

is convicted under 8K or 8N, and the court is 

satisfied that the tax liability exceeds the amount 

that would have been calculated on the basis 

that the statement was not false or misleading, 

the court may order an additional amount 

payable to the Commissioner not exceeding 

three times the amount of the excess.27

Where the Commissioner treats false or 

misleading statements as deception and it can 

prove that the person knew the statement was in 

fact false, it is more serious. The mental element 

of knowledge elevates the conduct to Criminal 

Code offences, the most serious of which is 

section 134.2.28 As a rule of thumb, where the 

deception results in the person obtaining about 

$50,000 or more, the Commissioner generally 

pursues section 134.2. Where the amount 

obtained is less than $50,000, generally lesser 

charges against sections 135.1 or 135.2 are 

pursued.29

It is Criminal Code offences that we aim to 

protect you from when insisting upon a 264 

Notice being issued, as discussed above. As 

you answered the questions truthfully, you 

cannot be found guilty of a deception arising 

from the interview. However, the ATO can always 

investigate your affairs further to uncover an 

earlier deception, unrelated to the interview.

In most cases, a conviction for a taxation 

offence deems a person to no longer be a 

“fit and proper person” for any occupation 

requiring such a condition to be satisfied.30 In 

practice that means you cannot hold a Financial 

Services Licence, be a company director or an 

accountant.

The convicted person is also disqualified from 

acting as a trustee for a self-managed super 

fund (SMSF) either personally or as a director of 

a corporate trustee.31 Because the beneficiaries 

of the SMSF must be trustees of the fund, the 

1. Are financial planners permitted 
to hand over client information to 
the Australian Taxation Office (ATO)
without the client’s permission?
a. Yes, the ATO is a government 

authority and financial planners 

are allowed to hand over client 

information to government authorities.

b. No, financial planners are never 

permitted to hand over client 

information without their client’s 

consent.

c. Yes, financial planners do not 

need the consent of their client 

to hand over their confidential 

information.

d. Yes, financial planners are 

permitted to hand over client 

information to the ATO, but only 

when compelled to do so by a 

taxation law.

2. Is it possible to lose your Financial 
Services Licence resulting from 
dealings with the ATO?
a. No, the Financial Services Licence 

is not regulated by the ATO and they 

cannot revoke it.

b. Yes – where the financial adviser 

misleads the ATO in their enquiries, 

they may be convicted of an offence 

that causes them to no longer be a fit 

and proper person.

c. No, it is the client’s problem the 

ATO are investigating and nothing 

can happen to the financial planner 

because of that investigation.

d. Yes, the ATO can revoke a Financial 

Services Licence when the financial 

planner refuses to assist their enquiries.

3. Can a financial planner refuse 
to hand over documents to the ATO 
because they contain advice to the 
client?
a. Yes, any documents containing 

advice to the client are protected by 

professional privilege.

b. Yes, because the ATO has no 

power to request information from 

financial planners.

c. Yes, where the advice to the client is 

legal advice from a lawyer to that client 

and any documents relating to obtaining 

that legal advice are also protected by 

legal professional privilege.

d. No, because financial planners 

cannot claim professional privilege 

over any documents they hold for 

their clients.

4. Do you have to answer every question 
asked in an interview with the ATO?
a. Yes, but only when you have been 

compelled to attend the interview 

under a 264 Notice, which creates a 

requirement under a taxation law to 

answer questions.

b. No, the ATO has no powers to 

compel people to answer questions.

c. No, because you do not have to 

answer questions where you might 

incriminate yourself.

d. Yes, because it is an offence 

of strict liability to fail or refuse to 

answer any questions.

Questions
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disqualification of the convicted person means 

the assets of the fund are liquidated to pay out the 

disqualified member’s entitlement to a complying 

retail fund.32 This event potentially sets back the 

retirement savings of the disqualified person and 

other members, because the accumulation of 

assets commences afresh.

Conclusion
Financial planners are an excellent source of 

data mining for the ATO, because they collect 

financial information from their clients and 

provide them with substantial advice. Advisers 

are increasingly being drawn into the tax affairs 

of their clients, creating potential compliance 

issues that most are not prepared for.

The ATO has power to use 264 Notices to 

compulsorily acquire sensitive information 

from financial planners, about their clients, to 

ascertain the prevalence of particular aggressive 

tax planning arrangements and participation in 

targeted schemes.

As professionals, financial planners have a 

duty to their clients to protect their interests. 

The best protection that financial planners 

can provide to their clients is to obtain legal 

advice on tax planning issues and to use that 

advice exclusively when dealing with a client, 

resisting temptation to incorporate the advice 

into your own documents. The reason is that 

the information provided by the client to the tax 

lawyer and the advice given by the tax lawyer are 

both protected by LPP, which keeps it out of the 

ATO’s reach at all times.

In order to protect your own interests and 

ensure your career is not jeopardised, it is 

essential that financial planners insist upon 

being compelled to produce information to 

the Commissioner. That way the advisers do 

not breach any ethical duties to the client or 

any privacy laws. Further, planners need to 

exercise caution when a client is being audited 

by the ATO. If you make false or misleading 

statements, you may incur criminal sanctions 

and the other consequences that flow from 

ceasing to be a ‘fit and proper person’.

It is never worth the relatively small fees that your 

client pays you to end your career by lying to the 

ATO for them. Remember, clients may come and 

go, but once lost, a Financial Services Licence is 

lost forever. •

Tim Poli is an articled clerk and Brett Davies is 
a principal with Civic Legal, a law practice that 
incorporates Brett Davies Lawyers, Wojtowicz 
Kelly Legal and Gibson Tovey and Associates. 
Davies is also a co-author of Australian Financial 

Planning Handbook 2010-11, published by 
Thomson Reuters. 
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A recent Money Management survey 
suggested 90 per cent of planners 
believe the Future of Financial Advice 
(FOFA) reforms will negatively impact 
on their businesses. While planner 
concerns about the reforms are hardly 
new, the most recent FOFA Information 
Pack released on 28 April 2011 
(almost exactly one year on from the 
initial Information Pack) undoubtedly 
provided further fuel for discontent.

This article looks at the potential 

effects of the partly-clarified FOFA 

reforms on current business models 

employed by planners today. It is our 

experience that for many businesses 

doing nothing to adapt their business 

models, they will indeed experience 

a negative impact. However, should 

they embrace the opportunity to 

review and improve (and many will 

have to implement significant change), 

the resulting business structure and 

client engagement they employ in 

fact renews a fresh passion for the 

profession of financial planning, and 

will undoubtedly result in improved 

longevity of their business and the 

rewards it brings (both personal and 

financial).

The intent of the reforms 
Despite each incarnation of the FOFA 

reforms and the considerable energy 

expended interpreting, debating and 

commenting on these, the intent of the 

reforms remains unchanged:

1. Ongoing commissions being paid 

by clients who often receive little or no 

service or value in return will cease; 

and

2. Mechanisms having the potential 

to bias product and/or strategy 

recommendations will be dismantled.

Underlying these guiding principles lie a 

number of shifting legislative proposals. 

Two are at the core of much-publicised 

resistance from many camps within the 

planning profession – opt-in and a ban 

on conflicted remuneration.

Opt-in
The ‘client fee agreement’ proposals 

– more infamously known as opt-in 

– initially presented the obligation for 

planners to contact clients annually 

and get written agreement for the 

continuation of ongoing fee payments. 

Widely panned as heavy-handed, they 

fuelled fear of an exodus of clients from 

the advice process; some because 

they don’t see value in the ongoing 

relationship, others due to the simple 

fact they could not be contacted for 

renewal.

During the initial consultation period, 

there were whisperings that the opt-in 

period might be relaxed to three years, 

though a strong chorus of opposition 

to any period remained. The latest 

announcement has proposed as a 

supposed middle ground a two-year 

opt-in period, “supplemented by an 

intervening annual disclosure notice to 

be provided to the client detailing fee 

and service information for the previous 

and forthcoming year, informing the 

client of their right to ‘opt-out’ at any 

point in time to an ongoing advice 

contract”.

Conflicted remuneration ban
The second set of headline proposals 

related to the ban on conflicted 

remuneration. Planners have had some 

time to get used to the idea of an end 

to commissions from 1 July 2012 (with 

existing commission arrangements 

being grandfathered), but the 

surprise came in the treatment of risk 

commissions within the superannuation 

environment. Although the Cooper 

Review denounced risk commissions 

within super, the original FOFA paper 

had recognised that risk had “different 

features from investment products”. 

Many assumed that the reforms would 

ultimately propose minimal tinkering. 

There are fears that creating two 

sets of rules for remuneration on risk 

advice will create additional conflicts 

of interest and further exacerbate the 

underinsurance problem in Australia. 

In a recent survey of 300 consumers 

by Zurich, it was found that the average 

upfront fee that people are prepared 

to pay for risk advice is $605. It is 

our experience that when planners 

undertake a thorough examination of 

their ‘cost to serve’ and determine an 

engagement fee for putting in place 

risk insurance policies, the fee ranges 

sit more within $2000 – $2500 per 

couple. If a client is not prepared to 

pay this amount to obtain advice on 

their insurance, and if it is in their best 

interests to structure their policies to be 

held within superannuation, this may 

put the planner in a quandary. 

Clarification of the extent of the ban 

on volume payments – “prohibition 

of any form of payment relating to 

volume or sales targets from any 

financial services business to dealer 

groups, authorised representatives or 

advisers” – also came as a surprise 

to many commentators. From the 

perspective of a self-employed financial 

planner, this is particularly significant 

when considering the potential loss 

of revenue at a dealer group level and 

how this may be passed on (in terms 

of licensing fees) to advice businesses. 

Early signs are, however, that many 

dealer groups are already well down the 

path of implementing contingencies. 

The Financial Services Council’s 

announcement that transitional 

arrangements on volume rebates 

included the grandfathering of those 

existing before 30 June 2012 will also 

have alleviated immediate concerns.

The ban on volume payments may 

not only apply to payments made 

from product providers. With the 

current wording of the ban, it will 

also affect the staff remuneration 

structures planners have within their 

businesses. Many planners are paid on 

an incentive-based system, rewarding 

behaviours that encourage business 

FOFA and the fee-for-service world
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growth. We are currently working 

with many practices to restructure 

their remuneration systems so key 

performance indicators (KPIs) are 

appropriately aligned to quality of 

advice – in addition to business growth 

– rather than purely sales targets.

The most recent clarification on 

asset-based fees stipulates ongoing 

consultation on the issue, but for now 

they are proposing that “where any 

component of a retail clients’ investible 

funds is geared, an asset-based 

fee cannot be charged, even on the 

ungeared component”. While many 

businesses initially dismissed this 

aspect of the reforms as a non-issue 

as they didn’t deal with many margin 

loans, it is quite common to see clients 

redrawing funds from their home 

equity, investing in internally-geared 

funds or more recently, gearing within 

a self-managed super fund (SMSF). 

Planners who previously selected an 

asset-based fee model may need to 

rethink their pricing model.

Other key announcements that sit 

outside of FOFA but have the potential 

to impact business models include:

• Further progression on the new 

training and assessment framework for 

financial planners, proposed to include 

a three-year Knowledge Update Review 

as well a one-year supervisory period 

for new planners (by another planner 

with at least five years’ experience in 

the industry).

• The requirement for financial planners 

– specifically those providing tax advice 

within the context of providing financial 

advice – to be registered through 

ASIC with the Tax Practitioners Board 

and abide by the same tax-specific 

obligations applicable to registered tax 

agents.

Of course, the most salient of points 

to make is that the latest release was 

not a draft bill – that is not scheduled 

for release until July – but merely a 

public statement outlining the current 

thinking of the Minister. The Coalition 

has already indicated opposition to 

key elements, meaning that to pass 

through Parliament the Government will 

be required to rely upon Independent 

support. 

Adapting business models
It is of grave concern that many 

planners have so far done little to 

update their business models. Many 

say they are waiting for the draft 

legislation, though the legislative 

process is, at its simplest, merely 

formulating wording of the (unchanged) 

intent of the reforms to ensure it can be 

legally enforced. While some of the finer 

details and issues are yet to be clearly 

defined, we know that the general intent 

of these reforms will be enforced. We 

also know that the changes required by 

many businesses to adapt will take time 

to formulate and implement.

Even allowing for the fact that change 

always produces anger and denial 

before acceptance, the fact that the 

vast majority of planners openly admit 

they believe that the changes will 

negatively impact their current business 

models, yet have still done little to 

change those very same models, defies 

logical explanation.

Thankfully a critical mass of early 

adopters has begun to appear. More 

planners are beginning to come around 

to thinking of FOFA as an opportunity 

and a real chance to throw off the 

shackles of the past and improve the 

image and standing of the financial 

planning profession in the eyes of our 

communities and the wider general 

public.

For planners keen on moving into this 

reality, the tasks being undertaken are 

about putting in place the processes 

and tools to improve the way they 

engage their ‘real’ clients, and being 

able to articulate more clearly what it is 

they do that’s worth paying for.  

The changes coming are fundamental 

to the way that advice is valued by 

clients and the value that is placed 

on planners as professional experts 

with knowledge, skills and experience 

the average person does not possess. 

Rather than a disaster, our industry 

may just have been handed a golden 

incentive to wipe the slate clean and 

move into a professional era. Many 

planners do not fully realise the impact 

they can have when they have a 

business that enables them to engage 

clients in a more proactive manner. Is 

working with a client base of those who 

value your expertise, actively engage in 

the process and are willing to pay for it, 

really such a terrible fate?

Whether you grasp this opportunity 

depends on whether you can ignore 

the negative industry noise and start 

thinking about the business you want 

to build, rather the business you have. 

Whether you can focus on the things 

you can control and do today, rather 

than the myriad of detail that is outside 

your sphere of control. If you can, then 

Continued on p34
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your success will depend on 12 key 

tasks you undertake between now and 

July 2012 – what we call the FOFA 

dozen.

The FOFA dozen
1. Can you effectively articulate why 
your clients should pay you for your 
advice? If you don’t understand your 

value, and you can’t ‘sell’ it effectively, 

you may struggle to get clients to pay 

for your services. 

2. Do you have well-defined and 
engaging service offers? These must 

be designed to suit your market 

segment(s) and contain services that 

clients are willing to pay for at various 

levels of engagement.

3. Do you have documented service 
agreements? This mutual commitment 

document expresses what the business 

will do in return for the fee, and the 

clients’ responsibility in the relationship. 

This document will be your key to 

managing the opt-in provisions.

4. Do you have effective, documented 
procedures in place so you know 
your business can deliver on what is 
promised? Having a more transparent 

service offer means clients will know 

when you’re not delivering. That means 

getting your back office humming and 

having a quick and efficient way to train 

new staff.

5. Have you defined your new pricing 
model? Have you figured out what 

you’re going to charge and when? 

6. Are you charging it? Have you 

transitioned your existing client base? 

Of those still to transition, do you have 

an engagement protocol to differentiate 

between your clients and customers?

7. Does your engagement process 
allow you to go deep enough? Does 

your initial engagement process allow 

you to get the quality of information 

and emotional connection you need to 

successfully on-board long-term, fee-

paying advice clients?

8. Have you reviewed your staff 
incentive programs to see if they 
comply under FOFA? Product-based 

incentives may need to be replaced 

with more qualitative KPIs. Increased 

service delivery standards will 

require good people, while increasing 

professional standards will require 

longer tenure and increased educative 

requirements.

9. Do you have a way of attracting the 
right kinds of new clients? You may 

find some customers do not wish to 

become clients and will be attracted 

by the low-cost, transactional service 

offers of institutions. What are you 

going to do to replace them with real 

clients, fewer in number but greater in 

profit?

10. Is your succession plan still valid? 

Is it all still viable, or do things need to 

be revised? Will your fantastic business 

of today maintain its value in the advice 

world of tomorrow? What will your 

legacy really be? 

11. Do you have an effective business 
plan? This is one that allows you to 

easily track where you are and where 

you want to be post-FOFA, preferably at 

a glance.

12. Are your client reviews worth 
paying for? Do you have a proven, 

consistent process that does more 

than just tell clients what the markets 

did? Better yet, are you conducting 

‘strategy updates’ with clients, rather 

than ‘reviews’ – that is, a forward-

focused discussion that reviews and 

updates the current plan and uncovers 

opportunities to make even more of a 

positive difference to their lives. 

The FOFA reforms do represent a 

challenge to our industry. However, far 

from being unsurmountable, it is an 

opportunity for the most passionate,  

the most driven and the best to thrive. 

If you can inspire yourself to look past 

the negativity, there is a bright future 

for those who make an active choice 

to build it for themselves. I wish you all 

the best in this exciting time of personal 

and business growth. •
Stewart Bell is a business coach with 
Elixir Consulting, a team of experienced 
consultants and coaches who specialise 
in delivering independent practice 
management solutions to financial 
planning businesses around Australia. 

1. Research conducted by Zurich recently revealed 
clients were wiling to pay how much as an upfront 
fee for risk advice? 
a. $2000. 

b. $2500.

c. $650.

d. $605.

 

2. In addition to payments by product providers, 
what may be affected by a ban on volume 
payments? 

a. Incentive-based staff remuneration structures. 

b. Asset-based fees on geared products.

c. Asset-based fees on ungeared investments. 

d. Upfront fees. 

 

3. When is the draft FOFA legislation expected to 
be released?
a. June 2011.

b. July 2011.

c. August 2011.

d. September 2011.

4. How does a ‘strategy update’ differ from a client 
‘review’?
a. It reviews how effective the investment strategy 

has been over a period in the past. 

b. It focuses on the overall investment strategy 

rather than the results gained through its 

application. 

c. It is a forward-focused discussion designed to 

update the current plan and uncover additional 

opportunities. 

d. They are the same thing. 

Questions
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All self-managed superannuation funds 
(SMSFs) need to qualify as Australian 
superannuation funds in order to comply 
with legislation and obtain concessional 
tax treatment. 

To be a member of a SMSF, you need 

to be an Australian resident. This poses 

a problem when fund members accept 

job opportunities offshore, or depart 

the country for an extended period of 

time.

All SMSFs need to satisfy what’s known as 

the ‘residency test’. If an SMSF becomes 

a non-resident fund, the tax concessions 

will be lost and the market value of the 

fund assets will be deemed as part of 

the income of the fund and taxed at the 

highest marginal rate.

Residency tests
Essentially legislation provides three tests 

to assess the residency of the fund. The 

tests are ‘conducted’ each year – and 

each year the answer to each of the three 

questions following must be yes:

• Test 1: Establishment or assets held in 

Australia;

• Test 2: Central management and control 

ordinarily in Australia; and

• Test 3: Majority of active assets are held 

by Australian tax residents.

Test 1: Establishment or assets held in 
Australia
Test 1 is the easiest to satisfy as this 

can be met essentially by ensuring 

establishment is in Australia. The concept 

of establishment is a once and for all 

requirement. That is, once it is determined 

that a fund was established in Australia, it 

will satisfy the first test for all subsequent 

financial years.

Test 2: Central management and control 
ordinarily in Australia
The central management and control 

(CMC) of the fund must ordinarily be 

in Australia. This is a subjective test, 

which looks at where the strategic, 

investment-related and main decisions 

concerning the SMSF are ordinarily 

made.

CMC involves the strategic and high-level 

decision-making processes in relation to 

the SMSF and includes:

• Formulating the investment strategy for 

the fund;

• Reviewing and updating or varying the 

fund’s investment strategy as well as 

monitoring and reviewing the performance 

of the fund’s investments; 

• If the fund has reserves, the formulation 

of a strategy for their prudential 

management; and 

• Determining how the assets of the fund 

are to be used to fund member benefits.

Day-to-day activities of the fund do not 

constitute CMC because they are not of 

a strategic or high-level nature. Examples 

include the acceptance of contributions 

that are made on a regular basis, 

individual investment of the fund’s assets, 

fulfilment of administrative duties and 

payment of benefits.

Trustees can engage external advice but 

cannot delegate its function to make the 

strategic and high-level decisions of the 

fund to a third party. A trustee acting on 

the advice of a third party is still seen to 

be exercising CMC.

The actions of a financial planner 

located in Australia would constitute 

the day-to-day management and 

operational side of the fund’s activities 

and would not be relevant in satisfying 

the CMC test.

The physical location of the trustees at 

the time of making the strategic decisions 

determines where the CMC is located, 

Meeting residency 
requirements for SMSFs
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but the concept of ‘ordinarily in Australia’ allows for 

decisions to be made by someone who is temporarily 

overseas.

To be ‘ordinarily in Australia’ whilst being located 

overseas, the emphasis is placed on the trustees’ 

intent and substance of their absence as well as 

whether or not the duration is ‘temporary’. 

The decision surrounding what is temporary involves 

consideration of the circumstances of each particular 

case.

What factors would make an absence not appear 

temporary?

• The member leaves Australia for an undetermined 

time;

• No return flight is booked;

• The member sells the family home in Australia;

• Their contract of employment within the foreign 

country is of no predetermined length of time or is 

greater than two years;

• The contract has renewal clauses;

• The member purchases a home overseas as their 

main residence;

• The member enters into a long-term lease on a 

property overseas;

• The member relinquishes all connection with 

Australia or denounce Australian citizenship; or

• The member acquires citizenship of another 

country in the time they are away.

From 1 July 2007, changes took effect to remove the 

old rule known as the 28-day test, where the trustee 

could essentially ‘reset’ this temporary period by 

returning to Australia for at least 28 days within every 

two-year period. It is no longer possible to ‘refresh’ 

the two-year period.

Test 3: Majority of active assets are held by Australia 
tax residents
If the fund has any non-resident members, they 

cannot be an active member if their balance makes 

up more than 50 per cent of the total balance of all 

active members.

To satisfy the active member test, one of the following 

must apply:

• All members are Australian tax residents;

• If any member is a non-resident, the fund has no 

active members; or

• If any member is a non-resident and is also an 

active member, you need to be careful to consider 

the portion of member balances.

You will only need to consider this test if any of 

the members of the SMSF are non-residents for 

Australian income tax purposes.

An active member of an SMSF is one who makes 

contributions to the fund or has contributions made 

to the fund on his or her behalf. SMSF trustees must 

consider the impact of any contributions into the fund 

while a member is a foreign resident. ‘Contributions’ 

for the purposes of the residency test is wider than 

the traditional definition of ‘contributions’.

For the purposes of the residency test, ‘contributions’ 

means: 

• Direct cash payments made by an employer or an 

individual to the fund;

• A transfer of property (or other asset) to the fund 

‘in-specie’ by an employer or individual;

• Spouse contributions;

• Government co-contributions;

• Superannuation Guarantee shortfall amounts;

• Transfers from the Superannuation Holdings 

Special Account;

• A rollover superannuation benefit;

• A directed termination payment; and

• A superannuation lump sum that is paid from 

a foreign superannuation fund or an amount 

transferred to the superannuation fund from a foreign 

superannuation scheme.

Tip: Be careful with rollovers and contributions for 
non-residents
If you roll over funds or contributions are made on a 

member’s behalf into an SMSF while they are a non-

resident, they become an active member and risk 

failing Test 3. If the fund fails Test 3, it risks losing the 

tax concessions available to resident SMSFs.

Making contributions after ceasing to be an 
Australian resident
For a single-member SMSF, if the member ceases 

to be an Australian resident, any contribution made 

by that member, or on behalf of the member to an 

SMSF, will be a breach of legislation. The fund will not 

meet the definition of an Australian superannuation 

fund.

1. What is not regarded as central 
management and control of an SMSF?
a. Formulating the investment strategy 

for the fund. 

b. Day-to-day operations of the fund. 

c. Monitoring and reviewing 

the performance of the fund’s 

investments. 

d. Determining how the assets of the 

fund are to be used to fund member 

benefits.

2. When are non-residents able to 
contribute to an SMSF? 
a. When they are the only member of 

the SMSF. 

b. Whenever there is more than one 

member of the fund. 

c. When there is more than one 

member of the fund and their balance 

represents more than 50 per cent of 

the super fund’s assets. 

d. When there is more than one 

member of the fund and their balance 

represents less than 50 per cent of 

the fund’s assets. 

3. What is the tax rate applying to 
non-resident superannuation funds, 
even if established in Australia? 
a. 15 per cent. 

b. 30 per cent.

c. 45 per cent. 

d. 46.5 per cent.

4. What is recommended if the 
member is travelling overseas  
for more than six months of the  
year?
a. Seeking independent tax advice. 

b. Making a contribution to the fund 

while overseas. 

c. Contributing to a retail or industry 

superannuation fund. 

d. Appointing an Enduring Power of 

Attorney. 

Questions
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If the member ceases to be a resident but wishes to 

retain the fund, in theory they could cease making 

contributions so that they do not fail Test 3. However, 

in practice it is unlikely that the fund would satisfy 

Test 2 relating to central management and control.

Where there is more than one member in the SMSF, 

non-residents will not be able to contribute to their 

SMSF if their member balance represents more than 

50 per cent of the super fund’s assets.

Non-residents may be able to contribute if they hold 

less than 50 per cent of the assets. The fund will 

pass Test 3 if the other member(s) are Australian 

residents, they are active members and the value 

attributable to the other member(s) exceeds 50 per 

cent of the total fund assets.

Examples of multiple member funds and Test 3
A. Each member holds exactly 50 per cent of the 

funds’ assets. One of the members is a non-resident. 

Contributions are being made for both members and 

they are both active members. As the non-resident 

member does not own more than 50 per cent of the 

assets, the fund would satisfy Test 3.

B. The non-resident member makes greater 

contributions than the resident member to the point 

where his balance now exceeds 50 per cent of the 

total balance. The fund will fail Test 3 and risks losing 

its Australian resident super fund status.

C. Both members become non-residents. A single 

contribution by either member will cause the fund 

to fail Test 3 and lose its Australian status. There 

may also be issues with satisfying Test 2 in these 

circumstances. 

Tip: If Test 3 is an issue…
Consider making super contributions outside of the 

SMSF – for example, to a retail or industry super 

fund. You can then roll over those contributions to the 

SMSF when the member returns and becomes an 

Australian resident.

Consequences of being made a non-resident 
fund
What tax rate will the fund pay if it is not an Australian 

super fund? If the fund fails one of the residency 

tests, the tax rate increases from 15 per cent to the 

highest marginal rate (currently 45 per cent).

An SMSF will be deemed non-complying if it does not 

satisfy the tests involved in meeting the definition of 

an Australian superannuation fund. If non-complying, 

an amount equal to the market value of the fund’s 

total assets (less undeducted contributions) will be 

included in the fund’s assessable income.

For every year that the fund remains non-complying, 

the assessable income is taxed at the highest 

marginal tax rate. 

A side note: salary sacrificed contributions are treated 

as employer contributions. If salary sacrificed super 

contributions are made to a non-complying super 

fund, the contributions will be a fringe benefit.

The employer will then:

• Be subject to FBT on the sacrificed amount, and

• Need to record the sacrificed amount on the 

employee’s payment summary as a reportable fringe 

benefit.

Frequently asked questions
What happens to an SMSF if a member decides to 
take a job in London?
It depends on how long the member is leaving 

Australia for. Considering the issues addressed 

above, if the contract is for three months, then 

there should be no issues. If the contract is 

indefinite or for a longer predetermined time, then 

steps will need to be taken to ensure the central 

management and control of the fund remains in 

Australia, and if the member wishes to contribute 

to the fund, then the active member test will need 

to be met as well.

A member has a house overseas and spends three 
months a year there – is this an issue?
If a member moves or travels overseas for an 

extended period, this may affect the residency 

status of the fund. However, having a holiday 

home for which they are only out of the country 

temporarily will not be a direct violation of the 

residency requirements. It may be prudent for 

trustees to consider contingency plans if something 

happens while overseas and the member must 

stay out of the country longer than planned, or if in 

the unfortunate circumstance the member dies or 

becomes seriously injured.

What if the member frequently travels overseas for 
more than six months each year?
Depending on the member’s Australian tax residency 

status and where they conduct the activities 

surrounding the CMC of the fund, they may need to 

consider implications for the fund in respect of Test 

2 and 3. We recommend seeking professional tax 

advice in these circumstances.

What options are available for a member if they are 
working/travelling overseas for an extended period?
• Ensure that the CMC test can be met. If not, then 

the options are: convert the SMSF to a small APRA 

fund; ensure a valid Enduring Power of Attorney is 

in place and have that individual step in as trustee 

in the member’s place; discuss implications for the 

remaining members and their ability to meet the 

requirements of CMC being ordinarily in Australia; or 

wind up the fund.

• Ensure the active member test is met by: ensure 

that no contributions are made into the fund 

unless the member holds 50 per cent or less of 

the balance and the other member is an active 

member; consider making contributions to a fund 

other than the SMSF for the period that the person 

is a non-member, and seek professional advice 

before departing.

How can a trustee plan for overseas travel?
Trustees can ask themselves several questions:

• Is the travel intended and scheduled to be less than 

two years?

• Can the fund continue to meet the CMC test?

• Are more than 50 per cent of the active assets with 

Australian tax resident active members?

If the answer to any of these questions is no, 

trustees will need to consider what options are 

available and which one best suits their needs. 

There may be alternatives accessible to you to 

overcome some of the issues, such as appointing 

an Enduring Power Of Attorney.

While the rules seem strict and hefty penalties will 

apply if they are violated, they should not be seen 

as a prohibition on overseas travel. Rather a clear 

understanding of the rules is necessary prior to 

considering extended travel. SMSF trustees should 

seek professional advice relating to their particular 

circumstances. •
Olivia Long is chief executive officer and executive 
director, SuperGuardian – a Chartered Accounting 
firm and team of SMSF accounting specialists 
dedicated to providing a premier administration, 
taxation and compliance service to trustees of self-
managed super funds.



REGULATION UPDATE

While considerable progress has been made 

towards clarifying what exactly will be required 

under FOFA since the original announcement last 

year, many questions remain and we are actively 

continuing our consultation on these issues. 

Investment commissions
The Government’s FOFA measure: A prospective 

ban on all investment commissions from 1 July 

2012.

The FPA’s position: Principle 6 of FPA’s Financial 

Planner Remuneration Principles prohibits 

payments from product manufacturers on all 

investment advice and applies from 1 July 2012 

for all new advice. This measure is therefore 

consistent with the FPA’s remuneration policy, 

and all members are well on their way to 

transitioning to fee-for-service business models. 

Insurance commissions
The Government’s FOFA measure: A prospective 

ban on all insurance commissions inside 

superannuation (including individual and group) 

from 1 July 2013. Insurance commissions 

outside superannuation will continue to be 

permitted.

The FPA’s position: We are concerned that 

the cost of advice for life insurance will be 

too high for many consumers, resulting in 

further underinsurance. Given there is no 

demonstrated link between commission 

payments and reported cases of misselling in 

the life insurance sector, we advocated for a 

continuation of insurance commissions until 

valid alternative remuneration structures are 

available. 

We would prefer that a decision on this issue 

had been deferred until further consultation had 

been undertaken, and we remain concerned 

about the adoption of different government 

policies in relation to insurance commissions, 

due to its potential to add complexity to the 

system for industry and consumers. However, 

we are pleased this ban has not been extended 

to insurance commissions outside super, and will 

work with members to ensure you have access 

to adequate and appropriate tools to transition to 

this measure. 

Volume-based payments
The Government’s FOFA measure: A prospective 

ban on any form of payment relating to 

volume or sales targets from any financial 

services business to dealer groups, authorised 

representatives or advisers, including volume 

rebates from platform providers to dealer groups 

from 1 July 2012.

The FPA’s position: We support a ban on 

financial planner and licensee remuneration 

related to volume or sales from product or 

platform. Given the Government’s position, we 

are concerned about the potential impact of 

an across-the-board volume payments ban on 

the cost of advice. We have raised the issue 

of the impact on the operational costs of small 

licensees and their commercial survival, as 

well as the potential move by dealer groups 

into product manufacturing, which effectively 

introduces a conflict in another form. 

Opt-in
The Government’s FOFA measure: The latest 

announcement is now requiring a biennial 

(every two years) opt-in process, with an annual 

disclosure notice to be provided to clients, 

detailing fee and service information for the 

previous and forthcoming year and of their right 

to opt-out at any point. A 30-day grace period 

will be provided to the client if they have not 

responded to the renewal notice.

The FPA’s position: We have argued that the 

proposal for a client opt-in annual renewal 

requirement should not be adopted, as clients 

operating under a service agreement will be 

protected by contract terms and can opt-out 

at any time. However, our view was that if a 

client opt-in requirement was to be imposed in 

law, it should be a triennial (every three years) 

requirement. 

Though we will continue to campaign to 

Government on our opposition to opt-in, we will 

work with Treasury to ensure the detailed design 

and administrative requirements of this measure 

are aligned with industry practice and are not 

overly onerous. We are particularly concerned 

with the application of the requirement for 

existing clients, and are advocating that only new 

clients should be captured by opt-in. 

Intra-fund and access to advice
The Government’s FOFA measure: Originally the 

proposal was for the significant expansion of the 

provision of low-cost, simple advice (known as 

intra-fund advice) to areas including transition to 

retirement and the nomination of beneficiaries. 

In its latest announcement, the Government has 

confirmed a new form of advice called ‘scaled 

advice’ will be available to all participants, 

including financial planners, with a consultation 

GAINING CLARITY ON FOFA
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Assistant Treasurer and Minister for Financial Services and Superannuation, 
Bill Shorten, released an Information Pack in late April outlining the 
Government’s latest thinking on how the Future of Financial Advice reforms 
(FOFA) will take shape. Dante De Gori explains the FPA’s position on the key 
measures, and the next steps. 
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paper to be released in June/July on this area. 

ASIC has also been asked to consider whether 

the existing class order relief on intra-fund advice 

is still relevant and necessary, and whether it 

should be revoked. 

The FPA’s position: We have advocated for the 

removal of the intra-fund class order relief to 

ensure universal consumer protection, and 

argued against an expansion of intra-fund advice 

to include more complex areas of advice involving 

transition to retirement, intra-pension, Centrelink 

and retirement planning generally. 

The Government’s latest announcement is 

therefore a significant and welcomed outcome 

for members as a means to introduce a level 

playing field. We will continue to work with 

Treasury, ASIC and the Government to ensure any 

resulting changes to the legislation, regulations 

or regulatory guides are simple, appropriate and 

effective in clearly stating the ability to scale 

advice, as well as communicating the need 

to ensure the ability to scale advice is clearly 

understood and implemented in external dispute 

resolution (EDR) processes.

Best interest
The Government’s FOFA measure: Originally 

proposed was the introduction of a statutory 

fiduciary duty for financial advisers, requiring 

them to act in the best interests of their clients 

and to place the interests of their clients ahead of 

their own when providing personal advice to retail 

clients. 

The Government now recognises that the focus 

of the duty should be on how a person has acted 

in providing advice, rather than the outcome 

of that action. Compliance with the duty will be 

measured according to what is reasonable in the 

circumstances in which the advice is provided, 

and that the advice given is commensurate and 

scalable to the client’s needs. A person giving 

personal advice will not be required to broker 

the entire market or a subset of the market of 

all available financial products, but they cannot 

contract out of the best interest duty, and 

financial liability for the breach of the duty will rest 

with the relevant providing entity (licensee). 

The FPA’s position: Our view has been that a best 

interest obligation should not seek to create a 

‘best advice duty’, because a best interest duty 

should be about the behaviour and motivation 

of the planner, not the actual advice outcome. 

It should be directed to both the conduct and 

motivations of the individual planner and to 

licensees, as influencers of adviser conduct, and 

this may need to be articulated through slightly 

different best interest duties through the law. 

For the planner, it should require them to give 

ultimate priority to the best interests of the client, 

and statutory protection should be available to 

advisers forced to act against the commercial 

interests of their licensee in order to meet these 

obligations. 

The FPA will continue to push for a separate but 

complementary best interest duty to be required 

on the licensee. This will be considered as part 

of developing the legislation to implement this 

measure and the FPA will be requesting heavy 

involvement in this process.

What’s next? 
A further meeting of the FOFA Peak Consultation 

Group was scheduled for 26 May, to undertake 

further discussion and consultation on the 

detail to be included in legislation and around 

implementation. Some of the issues that will be 

considered at this time include: 

• The role of the licensee with regard to the best 

interest duty; 

• Questions about how the ban on volume 

payments will apply, particularly in relation to pure 

risk insurance and industry super funds, and any 

grandfathering provisions; 

• The accountants’ licensing exemption; 

• How the ban on asset-based fees on geared 

investments will apply where a client has a mix of 

both geared and ungeared investments; and

• The restriction of the use of the term ‘financial 

planner’, which has been raised as a direct result 

of the FPA’s campaign on this issue. 

Following this further consultation, draft 

legislation is expected to be released in July 

2011. We encourage you to continue to monitor 

communications from the FPA on FOFA and how 

we can support you through the transition period. 

Dante De Gori is general manager, policy and 
government relations, FPA.



PRACTICE MANAGEMENT

The starting point for entering a new business 

year should be to create a plan for the year 

ahead. And before you are able to do this, 

you’ll need three absolutely critical pieces of 

information. 

Know where you are today
1. What does your business really look like today?
How well does it compare to colleagues and 

peers? Benchmark it.

How do your clients rate its services and overall 

offer? Survey them to find out (our preferred 

method is to make it confidential, compared to 

the broader marketplace and conducted in hard 

copy format).

How do your staff feel – are they happy, settled, 

prepared (and able) to help deliver the business’ 

goals? Ask them (again on a confidential basis).

2. What would you like it to look like in three or 
five years’ time?
Be realistic – ensure the goals are achievable. To 

do this, you’ll also need to take a position on the 

likely future of the financial services industry and 

the role of the planner/advisory practice in it. 

3. What do you want to be doing in three, five or 
10 years?
Consider the personal side (usually a much 

harder challenge than it should be) as well as the 

business.

Hold a planning day to develop a 
documented plan
Once armed with this information, the business 

is able to hold a meaningful planning day. It 

should ideally be held before the new year 

begins, away from the office (to minimise 

distractions/interruptions), and externally 

facilitated. The result must be a clearly 

documented plan for the business for the year 

ahead. See Table 1 for some prerequisites for 

your planning day.

We’re probably not telling you anything you 

haven’t heard before. And certainly our 

HealthCheck database indicates that many 

planning practices do put effort into business 

planning (and reap the appropriate payback), as 

Table 2 indicates. 

But for some, the planning exercise seems to be 

just that – an exercise in planning. Successful 

execution is another issue entirely – one which 

many owners seem to fail in. 

Appoint an external adviser 
The secret to successful implementation of any 

plan is to ensure progress is objectively assessed 

on a regular basis. 

To give the business the best chance of success, 

it’s our view that an external person/group should 

be appointed to hold the business accountable 

to its plan. 

This person can be a business development 

manager (BDM), practice development manager 

(PDM), business coach or advisory board, for 

example. It is important that whoever is selected 

will be respected and listened to by the business, 

that they are able to contribute positively, and 

that they be prepared to ask the hard questions. 

Regularly review ‘progress to plan’ 
While every business owner will look at the 

standard financial data (profit and loss, revenue 

START THE NEW FINANCIAL     
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You wouldn’t embark on a major project like repainting your home or going on a 
long overseas trip without thinking carefully about what you want to do, how you’re 
going to do it, and what you’ll need to ensure it all goes smoothly. Terry Bell says 
business owners should take the same approach to starting a new business year.

 % practices Profit* impact
No business plan 14% -

Partially documented plan 29% +48%

Fully documented plan 57% +131%

Effective planning regime - +165%

(documented plan, regular progress-to-plan  

meetings, annual planning day) 

Table 2: Impact of business planning

*Includes a notional $100,000 salary for each working principal.

Practice benchmarked    

Clients surveyed    

Staff surveyed    

Value proposition clearly articulated    

Pricing structure documented    

Client segmentation model and underpinning services provided    

Communication program for the last 12 months    

Revenue sources for last year    

Table 1: Prerequisites for your planning day
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    YEAR RIGHT
and so on) every month, they should also 

conduct a thorough ‘progress to plan’ review 

with their external advisers at least once a 

quarter.

Be prepared to change
Finally, as the business planning process is a 

dynamic ongoing one, its strategies and goals 

for the year can (and should) be adjusted if the 

results being achieved aren’t in line with the 

original plan. 

But this should only be the case if they are found 

wanting – strategies and goals shouldn’t be 

altered simply because the plan hasn’t actually 

been implemented. This is where the external 

adviser’s role is so valuable – they bring an 

objective, challenging perspective.

Hopefully the above process sounds familiar, 

as it’s what every professional planner does for 

their clients: fact-find to discover the current 

situation, determine the objectives and strategies 

required to achieve the goals, document it, 

implement, regularly review progress and adjust 

if necessary.

And if an advisory business isn’t prepared to go 

through the same process as they recommend 

to their clients, isn’t it only fair that they be 

viewed as a plumber with leaking taps?

Terry Bell is a partner and director of Business 

Health, a consulting firm specialising in the 

financial services industry, which has developed 

a suite of business diagnostic tools supported by 

a range of specialised consultancy services. 

––  For some, the planning exercise 
seems to be just that... Successful 

execution is another issue entirely 
– one which many owners seem to 

fail in.

FPA PROFESSIONAL PRACTICES STAND OUT

From 1 July, the FPA will be introducing FPA Professional Practices. Only available to 
practices that adhere to the highest standards, Professional Practices will benefit from 
the FPA’s new media and advertising campaign (launching July), and will be able to use 
FPA branding in office signage and on business stationery.

To qualify, your practice will need to have at least 75% of practitioners as FPA members 
(AFP  or CFP   professionals) and 50% with CFP certification within 3 years. 
 
To find out more visit fpa.asn.au/practice or call 1300 337 301.
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CENTRELINK UPDATE

CHANGES TO SPECIAL 
DISABILITY TRUSTS
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A Special Disability Trust (SDT) is established 
for succession planning by parents and other 
immediate family members for the future care and 
accommodation needs of a person with a severe 
disability.

Eligible contributors to the trust may receive up to 

$500,000 (combined) in concessions from the 

gifting rules.

All income expended by the trust and up to 

$563,250 (indexed annually on 1 July) in 

assessable assets of the trust are excluded from 

the means test limits for the beneficiary.

(Note: The above assessable asset amount 

excludes the principal residence of the beneficiary 

as this is already an excluded asset for assessment 

purposes.)

For example, a single adult receiving a Disability 

Support Pension (DSP) is assessed by Centrelink 

as an eligible beneficiary under the SDT 

requirements. 

The parents of the DSP recipient, who set up 

a trust which is also assessed by Centrelink as 

meeting the SDT requirements, contribute a 

house and $500,000 for their child’s care and 

accommodation costs. The beneficiary of the trust 

lives in the trust’s house.

Under the SDT rules: 

• The trust’s house is assessed as the beneficiary’s 

principal residence and therefore, for the 

beneficiary, is an exempt asset under the Social 

Security Act 1991 and not counted; and

• The trust’s $500,000 is under the SDT 

beneficiary’s concessional limit. 

Therefore there is no effect on the DSP recipient’s 

payments. The beneficiary is assessed as a 

homeowner as they have security of tenure to 

their principal residence even though the trust 

owns the residence. The beneficiary can still have 

up to $181,750 in other assets before their DSP 

payment is affected.

Veterans’ Affairs, Social Security and taxation 

changes announced in the 2009, 2010 and 

2011 Budgets make further allowances for SDTs, 

including:

• The beneficiary can work up to seven hours per 

week at or above the relevant minimum wage;

• An SDT can pay for the beneficiary’s medical 

expenses, including private health fund 

membership, and maintenance expenses of the 

trust’s property; and

• A trust can spend up to $10,000 in a 

financial year (indexed annually on 1 July), on 

discretionary items not related to the care and 

accommodation needs of the beneficiary – 

that is, items relating to a beneficiary’s health, 

wellbeing, recreation, independence and social 

inclusion.

Other changes to taxation legislation that have 

occurred affecting SDTs include: 

• Effective from 1 July 2008, unexpended income 

of a SDT is taxed at the beneficiary’s personal 

income tax rate, rather than the highest marginal 

tax rate.

• Effective from 1 July 2006, the Federal 

Government will: 

     o Provide a capital gains tax exemption for any 

asset donated to an SDT;

     o Provide a capital gains tax main residence 

exemption for SDTs;

     o Provide a capital gains tax exemption for the 

recipient of the beneficiary’s main residence, if 

disposed of within two years of the beneficiary’s 

death; and

     o Ensure equivalent taxation treatment amongst 

SDTs established under different Acts.

These changes will be retrospective and are 

subject to the passage of legislation. If passed, 

they will build upon and expand the existing 

regulations for SDTs.

For more information, please contact Centrelink’s 
Special Disability Trust team on 1800 734 750.
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BOOK REVIEW

As a wave of films such as Inside Job 

seek to explain the origins of the GFC in 

the US, finance writer Trevor Sykes has 

turned his eagle eye to how the crisis 

unfolded in Australia.

Sykes has studied both current and 

historical financial disasters for more 

than 40 years, authoring previous 

books such as Two Centuries of Panic, 

a history of financial collapses since the 

arrival of the First Fleet, and The Bold 

Riders, which surveyed the excesses of 

the 1980s. 

He brings this historical perspective 

to the GFC, highlighting the pattern 

of excessive greed and immorality 

among Wall Street banks leading to 

earlier crises. He explains the subprime 

phenomenon and the fall of Lehmann 

Brothers before turning his attention to 

how the “plague” spread around the 

globe to Australia.  

Sykes examines how CDOs brought 

funds such as Absolute Capital and 

Basis Capital undone, but also explores 

the less publicised impacts on councils 

and charities which had also invested 

in structured finance. With Centro and 

MFS the first dominoes to fall in the 

chain of corporate collapses, he dissects 

the questionable dealings, strategies 

and structures which brought strife to 

companies such as Allco, Babcock and 

Brown, ABC Learning, Opes Prime, 

Great Southern and Storm Financial.

Importantly, Sykes’ analysis examines 

not only how the crisis unfolded but 

why – with a forensic and data-driven 

analysis of the antecedents of such 

spectacular failures and losses. 

Drawing on the expertise gained through 

a journalistic career spanning more 

than half a century, Sykes also provides 

his views on where these companies, 

markets and regulators went wrong –

making the book required reading for 

anyone who wishes to understand these 

events and how to avoid repeating them. 

Would you like to review a book in a 

future edition of Financial Planning? 

Email editor@financialplanningmagazine.

com.au.

DISSECTING THE IMPACT OF THE GFC

THREE LITTLE LETTERS  

 CAN MAKE 
A WHOLE world OF 

  DIFFERENCE 

CFP®, CERTIFIED FINANCIAL PLANNER® and CFP Logo Mark are certification marks owned outside the U.S. by Financial Planning Standards Board Ltd. Financial Planning Association of Australia Limited 
is the marks licensing authority for the CFP Marks in Australia, through agreement with FPSB.
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CFP® certification is the highest level of certification that a financial planner can achieve. 
Internationally recognised, it is offered exclusively by the FPA in Australia with 3 intakes every year. 
Registration for Trimester 2 of the CFP Certification Program is now open until 29 July. 
To enrol and for more information visit fpa.asn.au/cfp

SIX MONTHS OF PANIC: HOW 

THE GLOBAL FINANCIAL 

CRISIS HIT AUSTRALIA

By Trevor Sykes 
Published by Allen & 

Unwin, $55



CHAPTER EVENT REVIEW

Over 300 Sydney members attended 
a lunch with the Hon. Bill Shorten 
MP, who made himself available 
to present an update on the FOFA 
reforms. The audience was given the 
opportunity to have their questions 
answered by the Minister in a Q&A-
style session. 

Elsewhere on the policy front, Shadow 

Assistant Treasurer and Shadow 

Minister for Financial Services and 

Superannuation Senator Mathias 

Cormann will soon be visiting the 

Western Australia Chapter at a 

breakfast in Perth.

A group of keen tennis players met 

for the annual Sydney Chapter Tennis 

Afternoon at Northern Suburbs 

Tennis Association. After an hour 

of personal coaching, two divisions 

played it out in a round robin that saw 

the winners take home a trophy and a 

raft of prizes.

Up in Queensland, Toowoomba 
Darling Downs Chapter hosted a 

breakfast on aged care with two 

local Centrelink FIS Officers. The 

Gold Coast Chapter decided to focus 

on practice management, with a 

session on the increasingly crucial 

world of online marketing and how 

to maximise your business revenue 

through search engine optimisation, 

web design, online video and email 

marketing solutions.

In Victoria, both Geelong and Bendigo 
Chapters held sessions on investing 

in the global markets and why this 

should be a considered option for 

clients. Albury Wodonga Chapter 

members heard how better long-term 

investment results for clients may not 

lie in their ability to pick investments 

that outperform the market, but rather 

in acting as a wealth manager and 

behavioural coach – an approach often 

referred to as ‘adviser alpha’. South 
East Melbourne Chapter held a session 

on how to advise clients looking to 

purchase a retirement home.

Across the country, the Chapters 

also worked on putting in place their 

preparations for local consumer 

initiatives to support this year’s 

Financial Planning Week. Alongside 

this, over 170 CFP® professionals 

and AFPs have volunteered to be 

part of this year’s Ask an Expert 

program, and consumers are able 

to seek free advice for a six-week 

period from planners representing 

the majority of Chapters across 

Australia.

REGIONAL ROUNDUP
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Last month brought plenty of opportunities to 
learn at Chapter events around the country.

Aberdeen Asset Management

AXA Australia

Bennelong Funds Management

BT Investment Management

Colonial First State

FIL Investment Management

K2 Asset Management

Macquarie Adviser Services

Perpetual

Principal Global Investors 

Russell Investments 

Vanguard Investments

THANK YOU TO OUR CHAPTER SUPPORTERS

Sydney Chapter Tennis Afternoon
1. (l-r) Richard Capel and Brad Melville. 

2. (l-r) Lawrence Lam, Brad Melville, Alan Norval and Roger MacKinnon.

3. (l-r) Con Koromilas, Brad Melville and Chris Lau.
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PROFESSIONAL DEVELOPMENT EVENTS

CPD LIVE & ONLINE

Insurance Advice for Small Business Owners

21 June, 12:00pm–1:30pm

Risk guru Sue Laing will succinctly cover the 

technical areas required to professionally assess 

small to medium business succession risks 

associated with death, illness and injury. She will 

show you what needs to be delivered in your SME 

clients’ advice process in order to ensure the 

solutions necessary to protect the estates, maintain 

lifestyle and assure business continuity, in the event 

of the unforeseen.

WORKSHOP

Life Risk Advice: Positioning and Optimising Cover 

for Your Clients

23 June, 9:00am–12:00pm, Sydney

24 June, 1:00pm–4:00pm, Melbourne 

In this workshop, risk guru Sue Laing shares her 

proven methodology and technical know-how to 

construct contemporary risk advice and communicate 

your life risk value proposition successfully with 

your clients. Sue will concentrate on the technically 

challenging areas of this critical area of advice, and 

provide you the forum to discuss how to reach a robust 

set of recommendations that’s both good for the client 

and supportable under ‘reasonable basis of advice’ 

principles. 

Sue will also address the key practical issues 

advisers face with client communication including 

positioning of the need, the fact-finding process, 

maximising client ‘buy-in’, and conducting an 

effective needs analysis to deliver a ‘reasonable 

basis’ of advice – including the optimal policy 

ownership structure.

For more information about Professional Development 

events and to register, visit www.fpa.asn.au. 

CHAPTER EVENTS
2 June
Western Division – Dubbo: Technical Workshop

3 June
Western Division – Orange: Technical Workshop

6 June
Geelong: Member Lunch

14 June
ACT: Technical Workshop

15 June
New England: Professional Development Day

16 June 
Sydney: June Seminar

25 June
South Australia: Bulls and Bears Ball

27 June 
Western Australia: Member Breakfast

Gold Coast: Young Planner Event 

For more information about Chapter events, contact: 

Vic and Tas
Fosca Pacitto – 02 9220 4537 

or fosca.pacitto@fpa.asn.au 

NSW, ACT and WA
Di Bungey – 02 9220 4503 

or di.bungey@fpa.asn.au

Qld and NT
Zeina Nehme – 02 9220 4508 

or zeina.nehme@fpa.asn.au

EVENTS AND PROFESSIONAL 
DEVELOPMENT CALENDAR: JUNE 2011

CPD LIVE & ONLINE
9 June, 12:00pm–1:30pm

Compliance specialist Claire Wivell Plater brings 

you up to speed with the compliance deadlines 

coming into effect from 1 July, covering credit 

disclosure, margin lending and the FOFA timeline, 

and how to manage them in practice. She will 

discuss the proposed opt-in obligations and their 

impact on your client engagement process, as well 

as share ways to save more time during Statement 

of Advice construction and avoid common pitfalls, 

such as too much remuneration disclosure, 

documenting incomplete information and not 

explaining the basis for recommendations. Make 

sure you get all your ducks in a row for the new 

financial year with this session. 

Solid Gold Compliance: Deadlines, Opt-in and SOAs
FEATURED EVENT

Claire Wivell Plater
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EVENT CALENDAR

 The FPA congratulates the following members 
who have been admitted as CERTIFIED 
FINANCIAL PLANNER® practitioners.

ACT
Michael Miller CFP®

King Financial Services

NSW
Michael Coupe CFP®

FIRSTUNITY Wealth 

Management

Daniel Hawke CFP®

Blueball Financial 

Planning

Ben Smith CFP®

Blueball Financial Planning

John Buchhorn CFP®

VIC
Ashleigh Guymer CFP®

Outlook Financial 

Solutions Pty Ltd



Member Services: 1300 337 301
Sydney office
Tel: (02) 9220 4500 Fax: (02) 9220 4582
Email: fpa@fpa.asn.au
Web: www.fpa.asn.au

FPA BOARD
Chair 
Matthew Rowe CFP® (SA)
Chief Executive Officer
Mark Rantall CFP®

Directors
Bruce Foy (NSW)
Neil Kendall CFP® (Qld)
Louise Lakomy CFP® (NSW)
Julie Matheson CFP® (WA)
Peter O’Toole CFP® (Vic)
Philip Pledge (SA)
Andrew Waddell (Vic)

Chapters
Vicki Seccombe
National Manager – Member Liaison
Tel: (02) 9220 4515 Fax: (02) 9220 4582
Email: vicki.seccombe@fpa.asn.au

NEW SOUTH WALES
MLO: Di Bungey
GPO Box 4285 Sydney NSW 2001
Tel: (02) 9220 4503
Fax (02) 9220 4582
Email: di.bungey@fpa.asn.au

Sydney
Scot Andrews CFP®

Chairperson
Tel: 0409 309 912
Email: scotfp@gmail.com
Secretary: Stewart Bell
Elixir Consulting
Tel: 0411 988 765

Mid North Coast
Debbie Gampe AFP
Chairperson
Tel: (02) 6583 5811 Fax: (02) 6583 4311
Email: debbie@seachangefinancial.com.au
Secretary: James Seville AFP
St George Bank
Tel: (02) 6583 0755

Newcastle
Mark Reeson CFP®

Chairperson
Tel: (02) 4927 4370 Fax: (02) 4927 4376
Email: mark.reeson@newcastlepermanent.
com.au
Secretary: Jason Kolevski AFP
Trigenre
Tel: (02) 4926 6999

New England
John Green CFP®

Chairperson
Tel: (02) 6766 5747 Fax (02) 6766 5778
Email: ljgreen@tpg.com.au
Secretary: Karen Cox AFP 
PlanPlus Wealth Advisers
Tel: (02) 6761 2099

Riverina
Pat Ingram CFP®

Chairperson
Tel: (02) 6921 0777 Fax: (02) 6921 0732
Email: pat@iswfs.net.au
Secretary: Lisa Weissel CFP®

Evergreen Wealth Professionals
Tel: (02) 6921 7546

Western Division
Peter Roan CFP®

Chairperson
Tel: (02) 6361 8100 Fax: (02) 6361 8411

Email: peterR@roanfinancial.com
Secretary: Toni Roan
Roan Financial 
Tel: (02) 6361 8100

Wollongong
David Richardson CFP®

Chairperson
Tel: (02) 4227 2122 Fax: (02) 4228 1637
Email: david@swafinancialplanning.com
Secretary: Mark Lockhart AFP 
Jam Financial
Tel: (02) 4244 0624

ACT
MLO: Di Bungey
GPO Box 4285 Sydney NSW 2001
Tel: (02) 9220 4503
Fax: (02) 9220 4582
Email: di.bungey@fpa.asn.au
Claus Merk CFP®

Chairperson
Tel: (02) 6262 5542
Email: claus.merck@actwealth.com.au
Secretary: Ian Dalziell
Tel: (02) 6248 7625

VICTORIA
MLO: Fosca Pacitto
GPO Box 4285 Sydney NSW 2001
Tel: (02) 9220 4537 Fax: (02) 9220 4582
Email: fosca.pacitto@fpa.asn.au

Melbourne
Julian Place CFP®

Chairperson
Tel: (03) 9622 5921
Email: julian_place@amp.com.au
Secretary: David Howell 
Ipac Securities
Tel: (03) 8627 1729

Albury Wodonga
Wayne Barber CFP®

Chairperson
Tel: (02) 6056 2229 Fax: (02) 6056 2549
Email: wbarber4@bigpond.com
Secretary: Colleen Peffer CFP®

Bridges Financial Services
Tel: (02) 6024 1722

Ballarat
Paul Bilson CFP®

Chairperson
Tel: (03) 5332 3344 Fax: (03) 5332 3134
Email: paul@woodwardnhill.com.au
Secretary: Craig Smith CFP® 
Mor Financial Planners
Tel: (03) 5333 3202
Email: craig@mor.net.au

Bendigo
Gary Jones AFP
Chairperson
Tel: (03) 5441 8043 Fax: (03) 5441 7402
Email: garyjones@pisb.com.au

Geelong
Brian Quarrell CFP®

Chairperson 
Tel: (03) 5222 3055 Fax: (03) 5229 0483
Email: bquarrell@wheelers.com.au 
Secretary: Ian Boyd CFP®

Wheeler Investment Advisors
Tel: (03) 5222 3055

Gippsland
Rod Lavin CFP®

Chairperson
Tel: (03) 5176 0618 
Email: rodlavin@bigpond.com
Secretary: Terry Kays CFP®

AXA Financial Planning
Tel: (03) 5176 5556

Goulburn Valley
Laurie Pennell CFP®

Chairperson
Tel: (03) 5821 6333 
Fax: (03) 5821 6233
Email: lauriepennell@ozplan.com.au 

South East Melbourne
Scott Brouwer CFP®

Chairperson
Tel: 1300 657 872 Fax: 1300 657 879 
Email: scott.brouwer@outlookfs.com.au
Secretary: Sean Clark CFP®

Austbrokers Phillips
Tel: (03) 8586 9338

Sunraysia
Matt Tuohey CFP®

Chairperson
Tel: (03) 5021 2212
Email: matt@harvestwealth.net.au
Secretary: Robert Chiswell
Trilogy Financial Planning
Tel: (03) 5021 1235
Email: robert@trilogyfp.com.au

QUEENSLAND
MLO: Zeina Nehme
GPO Box 4285 Sydney NSW 2001
Tel: (02) 9220 4508 Fax: (02) 9220 4582
Email: zeina.nehme@fpa.asn.au

Brisbane
Ian Chester-Master CFP®

Chairperson
Tel: 0412 579 679
Email: thechestys@optusnet.com.au
Secretary: Karen Elliot-Smith CFP®

Managed Financial Strategy
Tel: (07) 3391 5055

Cairns
Chapter contact: Zeina Nehme
Tel: (02) 9220 4508

Far North Coast NSW
Brian Davis AFP
Chairperson
Tel: (02) 6686 7600 Fax: (02) 6686 7601
Email: briandavis@josman.com.au
Secretary: Paul Murphy
AdvicePlus Financial Solutions
Tel: (02) 6622 6011

Gold Coast
Matthew Brown AFP
Chairperson
Tel: (07) 5554 4000 Fax: (07) 5538 0577
Email: matthewbrown@josman.com.au
Secretary: David Armstrong CFP®

National Australia Bank
Tel: (07) 5581 2282

Mackay
James Harris CFP®

Chairperson
Tel: (07) 4968 3100
Email: james@brownbird.com.au
Secretary: Bev Ferris
Latitude Financial Planning
Tel: (07) 4957 3362
Email: bev@lfpmackay.com.au

Rockhampton/Central Qld
Chapter contact: Zeina Nehme
Tel: (02) 9220 4508 

Sunshine Coast
Greg Tindall CFP®

Chairperson 
Tel: (07) 5474 1608
Email: greg.tindall@macquarie.com
Secretary: Natalie Martin-Booker 
Greenhalgh Martin Financial Planning
Tel: (07) 5444 1022
Email: natalie@gm-financial.com.au

Toowoomba/Darling Downs
John Gouldson CFP®

Chairperson
Tel: (07) 4639 2588
Email: johng@dp.net.au
Secretary: Paul Ratcliffe CFP®

Tynan Mackenzie
Tel: (07) 4548 0700
Email: pratcliffe@tynmack.com.au

Townsville
Chapter contact: Zeina Nehme
Tel: (02) 9220 4508

Wide Bay
Naomi Nicholls AFP
Chairperson
Tel: (07) 3070 3066 Fax: (07) 4152 8949
Email: naomi.nicholls@cba.com.au

SOUTH AUSTRALIA
MLO: Vicki Seccombe
GPO Box 4285 Sydney NSW 2001
Tel: (02) 9220 4515 Fax: (02) 9220 4582
Email: vicki.seccombe@fpa.asn.au

Adelaide
Carl Wilkin CFP®

Chairperson
Tel: (08) 8407 6931
Email: carl_wilkin@mlc.com.au
Secretary: Barry Strapps
Asteron
Tel: (08) 8205 5332

NORTHERN TERRITORY
MLO: Zeina Nehme
GPO Box 4285 Sydney NSW 2001
Tel: (02) 9220 4508 Fax: (02) 9220 4582
Email: zeina.nehme@fpa.asn.au

Darwin
Glen Boath CFP®

Chairperson
Tel: (08) 8941 7599 Fax: (08) 8942 3599
Email: glen.boath@ridarwin.com.au
Secretary: Marie-Claire Boothby
All Financial Services
Tel: (08) 8981 5900

WESTERN AUSTRALIA
MLO: Di Bungey
GPO Box 4285 Sydney NSW 2001
Tel: (02) 9220 4503
Fax: (02) 9220 4582
Email: di.bungey@fpa.asn.au
Perth
Sue Viskovic CFP®

Chairperson
Tel: 0421 619 225
Email: sue@elixirconsulting.com.au
Secretary: Steve Dobson AFP 
Mal Dobson & Associates
Tel: (08) 9455 4410

TASMANIA
MLO: Fosca Pacitto
GPO Box 4285 Sydney NSW 2001
Tel: (02) 9220 4537 Fax: (02) 9220 4582
Email: fosca.pacitto@fpa.asn.au

Hobart
Todd Kennedy
Chairperson
Tel: (03) 6233 0651 Fax: (03) 6245 8339
Email: todd.kennedy@mystate.com.au

Northern Tasmania
Kim Harper
Chairperson
Tel: (03) 6331 6459 Fax: (03) 6334 6709
Email: kim@quadrantsuper.com.au

FPA CONTACTS AND CHAPTER DIRECTORY

CHANGES: Please advise of alterations to the list through Vicki Seccombe at vicki.seccombe@fpa.asn.au

DIRECTORY
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Future-proof your 
client’s retirement with 
Challenger annuities.

While your clients may have 
become more cautious, their 
priorities, like preserving capital, 
generating reliable income and 
beating infl ation over the long 
term, remain exactly the same.

Of the options available, 
few are as dependable as 
Challenger annuities.

With capital and income 
payments guaranteed by an 
APRA-regulated life company, 
Challenger annuities provide 
regular income for terms from 
one to fi fty years, or for life.

Performance is not sacrifi ced 
for security because annuity 
rates have usually exceeded 
other fi xed income products 
like bond funds and term 
deposits.

With Challenger annuities you 
can protect and grow your 
clients’ retirement savings.

Make Challenger annuities a
part of your clients’ portfolios.

For more information,
visit challenger.com.au or
call 1800 621 009.

Challenger Life Company Limited ABN 44 072 486 938, AFSL 234670 (Challenger Life) issues Challenger annuities. Consider the current product disclosure statement 
for the applicable annuity (available from www.challenger.com.au) and the appropriateness of the annuity (including any risks) to your circumstances before deciding whether to 
acquire or continue to hold an annuity. Past performance is not a reliable indicator of future performance. Challenger Life’s obligation to make guaranteed capital and income 
payments is a contractual obligation and is subject to the terms and conditions of the applicable annuity and the Life Insurance Act (Act). The payment obligations of Challenger 
Life are limited to the available assets of the Challenger Life Statutory Fund No. 2, except if otherwise provided under the Act.11
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Fidelity understands that long-term success 
comes from being reliable.

This advertisement was issued by FIL Investment Management (Australia) Limited ABN 34 006 773 575 AFSL No. 237865 (“Fidelity Australia”). Fidelity Australia is a member of the FIL Limited group of companies commonly known

as Fidelity International. Past performance is not a reliable indicator of future performance. The Fund’s benchmark is the S&P/ASX 200 Accumulation Index. Total returns (net) shown are as at 31 March 2011 and are calculated using

mid-prices and are net of Fidelity management costs, transactional and operational costs and assume reinvestment of distributions. No allowance has been made for tax or the buy/sell spread. Returns of more than one year are annualised. 

The return of capital is not guaranteed. You should consider the Product Disclosure Statements (PDS) before making a decision to acquire or hold this product. The PDS can be obtained by contacting FIL Investment Management 

(Australia) on 1800 119 270 or by downloading from our website at www.fi delity.com.au. You should consider whether this product is appropriate for you. The issuer of Fidelity funds is Perpetual Trust Services Limited (“Perpetual”)

ABN 48 000 142 049. Perpetual is not the publisher of this document and takes no responsibility for its content. Fidelity, Fidelity International and the Fidelity International and Pyramid logos are trademarks of FIL Limited.

© 2011 FIL Investment Management (Australia) Limited.

Australian products are world-renowned for their resilience and performance. The Fidelity Australian 

Equities Fund is no different. Having outperformed its benchmark by 2.9% p.a. over fi ve years, it is a 

proven fund you can rely on. And here’s why. Our locally based team has fi rst-hand market knowledge 

and is backed by a global investment team that share relevant information in real time. This proprietary 

‘three-dimensional view’, where we not only talk to companies, but also their suppliers, distributors and 

customers, ensures that our fund will continue to withstand the test of time. 

Better research. Better minds. Better ideas. To know more, visit www.fi delity.com.auBetter research. Better minds. Better ideas. To know more, visit www.fi delity.com.au
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